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PREFACE TO ORIGINAL EDITION. 



The Tolame which is now presented to the pablic contains all the 
decisions made by the Hon. Elon.Farnsworth while acting as Chancel- 
lor, which have been preserved. Prior to the year 1836, there was no 
court of equity distinct and separate from the courts of law. The 
Ordinance of Congress of 1787, for the government of the territory 
northwest of the River Ohio, did not establish a distinct and separate 
tribunal for the exercise of powers usually conferred upon courts of 
chancery. Neither did it vest in the courts of law any authority to exer- 
cise such powers. The provision relative to the legislative power 
authorized the governor and judges to adopt such laws of the original 
States as might be necessary and best suited to the circumstances of the 
district, wjiich were to be in force unless disapproved of by Congress, 
Among the earliest acts of the territorial government of Michigan, was 
one relative to the jurisdiction of the courts, which was passed July, 
1805, and declared that the Supreme Court should have original and 
exclusive jurisdiction in all cases, both in law and equity, where the 
title of lands was in question, but no suit in equity should be sustained 
in any case when adequate remedy could be had at law. The same stat- 
ute provided that *'on trial of .cases in equity, oral testimony and the 
examination of witnesses in open court should be admitted." In 1820 
the Governor and Judges, who were still vested with the legislative power, 
passed an act directing the mode of proceeding in suits in chancery. 
By this law the county courts of the several counties were invested with 
Jurisdiction in all cases properly cognizable in a court of chancery, in 
which plain, adequate and complete remedy could not be liad at law, 
where the title to land was not in question, and when the sum or matter 
in dispute did not exceed the sum of one thousand dollars ; and the 
Supreme Court had jurisdiction in all cases where the title of lands was 
in question, and where the sum or matter in dispute exceeded the sum 
of one thousand dollars. The Supreme Court had also appellate juris- 
diction in all cases heard and determined in the county courts. 

In 1823, some doubts having arisen as to the powers of the courts, 
Congress passed an act declaring that **the powers and duties of the 
Judges of the said territory should be regulated by such laws as are or 
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may be in force therein, and the said judges shall possess a chancery as 
well as common law jurisdiction." 

In 1827, the laws of the territory were revised, and the circuit courts, 
'which had been organized, obtained concurrent equity jurisdiction with 
the Supreme Court, subject, however, to an appeal thereto, and were 
invested with the exclusive power of deciding appeals from the county 
courts. It was provided by the law of 1827, that proceedings in chan- 
cery, **when they are hot regulated by the statutes of this territory, shall 
be regulated by the judges thereof, conforming to the rules and proceed- 
ings established by courts of chancery in England, so far as the same 
shall be consistent with the laws and constitution of the United States 
and the laws of the Territory of Michigan." In 1883 the laws were 
again revised, but no material alteration was made relative to the mode 
of proceeding in suits in equity. 

By the constitution of the State, adopted in 1835, the judicial power 
was vested in one Supreme Court and in such other courts as the legis- 
lature might from time to time establish. At the first session of the 
State legislature a separate tribunal'was created, which was invested with 
all the equity powers previously conferred upon the several territorial 
courts, and in July, 1836, Elon Famsworth, Esq., of Detroit, was 
appointed chancellor. Mr. Farnsworth continued to perform the duties 
of chancellor with great satisfaction to the public and the members of 
the bar until March, 1842, when he was compelled to resign the office on 
account of his health. During the time Mr. Farnsworth was chancellor, 
the practice of the court was regulated by a well digested system of rules 
prepared by him, which are published with the present volume. 

In 1888 provision was made by law for the appointment of a reporter 
of the decisions of the court of chancery, and in February, 1889, E. 
Burke Harrington, Esq., received the appointment, and entered upon the 
duties of his office. About one-half of the present volume was pub- 
lished under his immediate supervision, in January, 1841. The destruc- 
tion, by fire, of the printing office, with a portion of the manuscript 
prepared for the press, suspended the publication for a time, and the 
repeal of the law soon after effectually put a stop to the work until 1844, 
when the legislature passed another act requiring the judges of the 
Supreme Court and chancellor to appoint a reporter of the decisions of 
these courts. Mr. Harrington received the appointment under the last 
act, and continued to perform the duties of the office until his decease in 
August, 1844. The last half of the piresent volume was then partially 
in press, and almost wholly prepared by him. The undersigned was 
appointed to fill the vacancy occasioned by the death of Mr. Harrington, 
and has superintended the publication from his manuscript since that 
time. 
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The decisions of the court are in all cases given as they were delivered 
in writing at the time, or prepared by the chancellor from his notes. A 
second volume of the decisions of the court of chancery, commencing 
with the appointment of Chancellor Manning, is now in press, prepared 
by the undersigned, and will be published during the ensuing year. 

HENRY N. WALKER 
Detroit, November 80, 1844. 
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PREFACE TO THE SECOND EDITION. 



Harrington's Reports having for some time been out of print, the 
andersigned, at the. request of Mr. Walker, has taken charge of a 
new edition. In introducing it to the reader, perhaps a few addi- 
tional words regarding the court of chancery of this State may 
not be inappropriate. In the year 1846, during the fever for radi- 
cal changes in the law which prevailed extensively throughout the 
country, and which affected considerably the politics of this State, 
a provision was incorporated in the revision of the statutes then 
being made, and which was to take effect March 1, 1847, abolishing 
the distinctive equity court. Thereupon Chancellor Manning resigned, 
and the Hon. Elon Famsworth was a second time called upon to perform 
the duties of chancellor for the brief period which would elapse before 
the new revision would take effect. Chancellor Manning was thoroughly 
familiar with equity law, and fully imbued with the spirit of its prin- 
ciples ; and his disposition to insist upon correct practice was well under- 
stood, and had an important influence in educating a good chancery bar. 
When that clear-headed, upright and conscientious judge withdrew from 
the bench, and when his temporary successor followed him, the excellent 
and uniform chancery practice which had grown up soon fell into a dis- 
order from which it has never recovered. 

The principal reason for this was the organization of the court of 
chancery which was substituted by the Revised Statutes. That consisted 
in making the several circuit courts courts of equity, and expecting and 
requiring them to administer equity law under the established forms 
and according to the settled principles. Aside from the improbability of 
finding in every circuit a lawyer who was at the same time sufllciently 
versed in the law administered in the court of chancery to fit him to be 
chancellor, and also willing to accept the position of circuit judge at the 
meager compensation which has always been paid in this State, there was 
the further difficulty that uniformity of practice was no longer to be 
expected when we had eight or more equity judges administering justice 
independently, and with no common tribunal to supervise their proceed- 
ings. For though the appeal to the Supreme Court in chancery cases was 
still retained, yet that remedy would do very little towards harmonizing 
the practice, not merely because it was only allowed from final decrees or 
orders, but also because most matters of practice are matters of discre- 
tion, and not subject to review at all under our s^ttutes. It is, therefore, 
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no impeachment of the learning or ability of the circuit judges, many of 
whom have been eminent and able lawyers, to say that chancery practice 
has fallen into confusion, and that few lawyers now even pretend to be 
thoroughly familiar with either the pleading or the practice of that court. 
Whether the cause of justice has sufiered in consequence is a question 
the discussion of which we shall not enter upon in this place. 

That the independent court of chancery had become unpopular in 
1B46 is perhaps sufficiently proved by its abrogation : but that it became 
so mainly in consequence of abuses supposed immemorially to have 
inhered in chancery practice, particularly in England, ratl^er than 
because any were complained of here, we believe to be true. No stain 
ever attached to the judi6ial ermine as worn by Chancellors Farnsworth 
and Manning ; and the spontaneity with which the people called upon 
the latter to occupy one of the seats on the bench of the independent 
Supreme Court when that tribunal was organized, sufficiently evinced 
their confidence in his learning, industry, impartiality and integrity, and 
their appreciation of his former judicial labors. 

In preparing for the press a new edition of Harrington'*s Reports, 
many difficulties were encountered. That gentleman, as is above stated 
by Mr. Walker, had deceased before his work was completed, and there 
are many evidences that much of it had been left to the hands of clerks 
imperfectly qualified to perform it. An effort has been made to improve 
some of the statements of cases, but this has not always been practicable 
without access to original papers not now attainable. Some improve- 
ment, it is nevertheless hoped, has been introduced, particularly in the 
head notes. And the references which are made to the subsequent cases 
bearing upon the same or analogous que-stions, it is believed will be 
found a convenience to the practitioner. The original paging has' been 
preserved, for convenience in tracing former references. 

THOMAS M. COOLEY. 
AxN Ardor, October, 1873. 
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14 CASES IN CHANCERY. 

Wright V. King. 

After a verdict or trial at law, it is too late to come to this 
court for discovery or relief. This court will not afford relief to 
a party on the ground that he has lost his remedy at law. He 
should have applied for a discovery before trial. Le Ouen v. 
OouvemeuVf 1 Johns, Cos,, 492, 602; Duncan v. Lyon, 3 Johns. 
Ch., 851; Landing v. Eddy, 1 Johns, ph, 61; Smithy. Lotory, 
Id,, 820; Barker v. EUcins, Id., 466; Penny v. Martin, 4 Johns, 
Ch., 676; 6 Peters, 603. 

The statute of frauds is a perfect bar to the present bill. 

To raise a trust by implication or operation of law, an actual 

payment, or actual loan of money, must be shown. Steere v. 

Steere, 6 Johns. Ch., 1. To take the case out of the statute 

15 of * frauds, its terms and conditions must be in writing and 
signed by the party to be charged. 

C W. Whipple, contra. 

The Chancellob. It is a well established principle in equity, 
that if a party has a defense at law, of which he is advised 
before the trial, and neglects to make it, or to apply to 



this court for a discovery, if necessary to his defense in aid of 
the trial at law, he is precluded and cannot afterwards have 
relief in this court. 

Lord Hardwicke says, it must appear that the defendant was 
ignorant M the time of the trial, of the fact which renders the 
verdict at law contrary to equity ; and even then, chancery will 
not relieve where the defendant submits to try it at law first, 
where he might, by a bill of discovery, have come at the facts by 
the plaintiff's answer before trial at law. (^See 1 Johns. Ch., 60.) 

In 1 Schoales and Lefroy's Reports, 201, Lord Bedesdale says : 
*' I do not know that equity ever does interfere to grant a trial of 
a matter which has* already been discussed at law ; " and at the 
close of the opinion, he says : " I think it unconscientious and 
vexatious to bring into a court of equity a discussion which might 
have been had at law." 

w 
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Wxight o. King. 

In the court of errors in New York, in the year 1800 (i Johns* 
Ck.^4S6)^ it was decided, in a case inTolving a large amount, that 
where a party in a suit at law has a knowledge of fraud or other 
matter of defense, and n^lects to make his defense at law, a 
court of chancery will not interfere. 

In the case of MeViekar v. Woloott, 4 Johns., 510, in 1808, Van 
Neas, Spencer, and Kent on the bench, it was decided that a court 
of chancery will aid a defendant in obtaining a discovery before 
a trial, but not afterwards. 

V<tn Ness, J,, in giving his opinion, says : " Granting that such 
answer would have furnished a complete defense, still as they 
omitted to take the necessary steps to possess themselves of that 
answer before the trial at law, which they might, and, if 
they * deemed it important, ought to have pursued, they 16 
are now too late.^' The other judges concurred in the same 
conclusion. 

In 1 Johns. Ch., 61, Chancellor Kent says : '' The general rule 
is that this court will not relieve against a judgment at law, on 
the ground of its being contrary to equity, unless the defendant 
below was ignorant of the fact in question pending the suit, or it 
could not have been received as a defense. If a party will suffer 
judgment to 'pass against him by neglect, he cannot have relief 
here for a matter which he might have availed himself of at 
law." 

In Thompson v. Berry, 3 Johns. Ch,, 395 ^ which was a case of 
exceeding hardship, relief was granted as to that part of the 
demand to which no defense at law could have been made ; but 
the court refused to interfere as to the balance, because the party 
had suffered judgment at law to pass against him, without mak- 
ing his defense or applying for discovery before the trial. 

In the case of Smith v. Lowry,^ 1 Johns. Ch,, 320, where an 
iniquitous judgment was obtained by subornation, the same rule 
was rigorously adhered to. 

As the same question is involved in several cases now pending 
in this court, I have purposely referred, briefly, to the leading 

t 19 



16 CASES IN CHANCERY. 

Wright V. King. 

decbions made at different periods, both in England and this 
country, and by men who are universally acknowledged to have 
been the great luminaries in this branch of jurisprudence. 

When we find such men as Lord Hardwicke, Lord Redesdale, 
Van Ness and Kent concurring in the same principles, it would 
almost be presumption to question the correctness and justice of 
those principles. 

It remains only to apply these principles to the case under con- 
sideration. It was urged at the hearing, that, from difference of 
parties, an insurmountable difficulty existed in obtaining the aid 
of this court by a discovery prior to the trial at law. I cannot 
perceive any such difiiculty. King, the party enjoined here, was 
either a party to the agreement to release and indemnify 

17 the complainant from all his liabilities for Collins, '''and 
among others the note to Kinzie, or he was not If he 
was not a party to that agreement he is not bound by it ; and it 
would be unjust and contrary to equity to enjoin and inhibit him 
from the collection of Wright's proportion of their joint liability. 
If King was a party to that contract, a discovery of that fact 
might have been obtained by a bill for that purpose in this court, 
and it would have been a perfect defense to the action at law by 
King against the complainant ; nor can there be a doubt that a 
court of chancery would have stayed proceedings at law, until 
an answer to the bill for discovery could have been obtained. 
But, from the case made by the bill, it would seem that the 
complainant had a defense at law, without resorting to a court of 
chancery. According to the statement in the bill, Goodwin 
knew all the facts, and what the contract was; and I cannot 
perceive on what grounds King could have objected to the intro- 
duction of Goodwin as a witness, on the trial of the suit at law, 
between King and the complainant 

It occurred to me at the hearing, that it was possible that the 
bill could be sustained on the ground of the trust, as urged in the 
argument; but, upon further examination, and on the authority 
of the case in 6 Johns, C&., 1, 1 am satisfied that it cannot 

18 
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To raise a trust by implication there must be an actual pay- 
ment of money ; and to take the case out of the statute of frauds, 
the terms and conditions of the trust must be in writing, under 
the hand of the party to be charged. There may be other special 
circumstances where courts have declared a trust, none of which 
exist here. 

Upon the whole, I am of the opinion that the injunction can- 
not be sustained, but must be dissolved. 

Injunction dissolved. 

19 
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Peltier v. Peltier. 



Snlly Peltier y. Charles Peltier. 

Equity practice : Contempt : IrregtUarity, A defendant in contempt cannot move 
to set aside proceedings; but where there Is merely a failure on his part to 
comply with the provisions of an interlocutory order, he may move to dis- 
charge the order for irregularity. 

Married woman : Prochien amL A bill by a married woman against her husband 
must be filed by prochien ami. (a.) 

SquUy pra^ice: Process, A subpcena is the first process. It is irregular to have 
injunction and ne exeaJl issued and served before the issue of subpcena. 

AUmony: Jurisdiction, A court of chancery has no jurisdiction of a case where 
the bill is filed for alimony merely, (b.) 

The bill in this case was filed May 31, 1836, in the supreme 
court of the Territory of Michigan, in chancery sitting, and set 
forth that the complainant came into the Territory of Michigan 
in the year 1834, and had resided in said territory ever since ; 
that in the month of January following, being then of the age of 
twenty years, she was married to the defendant, who was then 
twenty -six years of age, or thereabouts ; that soon after the mar- 
riage, and within one month, the defendant evinced angry feel* 
ings toward her, and abused and ill-treated her, and frequently 
resorted to acts of violence upon her person ; that in, the month of 
November, 1836, complainant was confined and delivered of a 
child, which the defendant also ill-treated ; that this conduct was 
frequently repeated; and particularly in the month of April, 
1836, he had treated the child with great cruelty, and had beat 
with great violcDce and inhumanly treated the complainant, and 
used the most violent threats toward her, and soon after aban- 
doned her, and went from Port Huron, in the county of St. Clair, 

(a.)— As to mode of appointment, see Markham v, Markham, 4 Mich., 306. The 
necessity for the appointment is now dispensed with by statute. (Comp. L. 1867, 
Sees. 3290, 8294. 

(&.)— As to granting alimony in divorce cases where the divorce is denied, see 
OhalTee v. Chaffee, 16 Mich., 184 ; Cooper v. Cooper, 17 Mich., 206 ; Bishop v. Bishop, 
17 Mich., 211. 

20 
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where he then resided, to the city of Detroit; and had not since 
returned to her. 

The bill further set forth, that by reason of the shortness of her 
residence in the territory, she was unable to avail herself 
* of the statutory provision enabling persons resident three 20 
years in the territory to procure divorces for the cause of 
cruel treatment, and that complainant had no means of support 
for herself and child (who was then aged six months), nor for 
their clothing, or to pay counsel fees, and that the defendant had 
adequate means for that purpose ; that defendant had been 
applied to on behalf of complainant to make some provision or 
allowance for the purposes, aforesaid, and also for the education 
of the child, which he had refiised to do. 

The bill also set forth that defendant had declared his intention 
to leave this country and go to Europe to reside, as soon as he 
could raise sufficient money to enable him to do so ; and that he 
was then actually arranging his afiairs for that purpose, and had 
threatened to take from her the child and carry it away with 
him. 

The bill prayed that defendant be restrained by injunction from 
molesting the retreat and invading the retirement and privacy of 
complainant, or in any way intermeddling with her, and that 
defendant might be restrained from taking away from complain- 
ant the custody and care of the child, or interfering with her 
management of the same,, and that she might have the sole and 
absolute custody, care and management of the child ; and that 
defendant be decreed to maintain and support complainant and 
the child, and to pay such allowance weekly as should be found 
suitable and adequate for the maintenance and clothing of com- 
plainant, and also for the clothing, maintenance and education of 
the child, and that the regular payment thereof be secured ; and 
for such reasonable sum to enable complainant to prosecute her 
suit as to the court should seem proper. 

It also prayed for a writ of ne exeat to restrain defendant from 
departing the territory, and for a subpoena, in the usual form. 

21 
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Peltier v. Peltier. 

A writ otne exeat, directing security to be given in the sum of 
$5,000, ahd also the writ of injunction prayed, were allowed by 
the Hon. George Morell, one of the justices of the supreme 
court. 
21 * The injunction and ne exeat were served on the defend- 
ant June 6, 1836. 
At the same term, June 20, Woodbridge and Backtu filed the 
following motion : 

Woodbridge and Backus move that the injunction in the 
premises issued be dissolved, and that said writ be set aside, and 
for reasons show to the court here, the following, to wit : 

1. For that the same is irregular. 

2. For that the same is not sanctioned by any equity in the 
bill of complaint contained. 

3. For that no bill of complaint is regularly filed or exhibited 
in the premises. 

4. For that the case made thereby is disproved by aflSdavits. 

5. For that the subject matter of said writ is not an appropriate 
nor legal subject for a writ of injunction. 

6. For that the same issued without subpoena and improvi- 
dently. 

They also move that the ve exeat in said cause issued be dis- 
charged, and the same writ be set aside : 

1. For that the same issued improvidently and irregularly. 

2. Fof that no definite sum of money is therein, nor in said bill, 
shown to be due, nor at hazard, either at law or in equity. 

3. For that this honorable court has not jurisdiction of matri- 
monial causes, except for the purpose of granting divorce ; and 
said bill neither presenting a case nor containing a prayer for 
such divorce, though the same purports to be a matrimonial 
cause, the subject matter of said writ, and the aid sought to be 
obtained thereby, are illegal and incompetent. 

4. For that said writ is not accompanied by a subpcena to 
answer. 

22 
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5. For thux no bHl of cH>mplAiiit by m competont pwiy te w^etu- 
itrlT filed in the presnkeR. 

6. For thmt xht case presented therein is disproved by affidavits 
They abo more that the bill of compliuut in the prenii:«»os 

exhibited and filed, be dismissed : 

22 ^1. For that the said bill is exhibited and filed br Emily 
Peltier alone, whereas it appears by the showing thereof 
that said Emily is 9^ feme oofpfri, and in no wise competent in the 
law to file said bill, except in the name of her prochien ami. 

2. For that this honorable court has no jurisdiction of the sub* 
ject matter of said bill, and that no subpoena ad respondendum 
has been served thereupon. 

At the same term, June 29, the supreme court granted an 
order that the defendant forthwith pay into the hands of the 
register of the court, for the use of the complainant, the sum of 
$40, in order to enable her to defray the espeuses in the prosccu* 
tion of this suit ; and also that defendant pay every week, iVom 
that day, into the hands of the register of the court, for the Udo, 
support and maintenance of complainant, the sum of $4, until the 
further order of the court. 

A certified copy of said order, together with a subpoena to 
answer the bill of complaint, were served on defoudant July 
27, 1836. 

On the organization of the State government, this cause, among 
others pending on the chancery side of the supreme court of the 
territory, was transferred to the court of chancery cstablishud 
under the State government, and was continued by consent of 
parties until the February term of the court of chancery, when 
Woodbridge renewed the motion to dissolve the injunction and 
set aside the writ ; and that the ne exeat be discharged and the 
writ set aside ; and that the bill be dismissed for irregularity and 
want of jurisdiction ; and also moved that the order made Juno 
29, 1836, be discharged, vacated and rescinded, on the ground 
that the same was made unadvisedly, improvidently and ex parte. 

At the same term, A. D, Frater, solicitor for complainant, on 
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filing the affidavit of John Winder (who was on the 29th day of 
June, 1836, register of the supreme court of the temtory, and 
now register of the court of chancery) that the order made 
June 29, 1836, by the supreme court, had not been complied 
with, and that no money had been paid into his hands by 
defendant for the use of complainant, to defray the 
23 * expenses of this suit or for alimony, moved that defend- 
ant be committed for a contempt of court, for not comply- 
ing with the order. 

Both motions came on to be heard at the same time. 

Wm. Woodbridgef solicitor for defendant 

Woodbridge moves to dissolve injunction, discharge ne execU, 
and dismiss the bill for irregularity and want of jurisdiction, and 
resists the motion of complainant for the same reasons ; and he 
insists that no bill and no parties are regularly here, and there- 
fore it is not competent to make an allowance. , 

1. It is not competent for a, feme covert to file a bill in her own 
name. If the bill be against her husband, she must sue by her 
prochien ami. This is a rule so perfectly established and so 
familiarly known, that no authority can be necessary to support 
it. If an application for a divorce can be sustained in the name 
of a married woman (without a prochien ami), it is because of an 
express provision of the statute in that regard. This is not an 
application for a divorce. See WoodY. Wood, 2 Paige, J^57 ; Mit" 
ford, 158 ; Cooper, 28, 163 ; Clancy on the Rights of Married 

Women, 858; 2 KerU, 137. 

2. It is irregular to cause any action upon a bill, even to issue 
injunction, unless simultaneously there be a svipcena to answer ; 
and can such an order pass without an appearance ? See Parker 
V. Williams, 4 Paige, Ji39; Attorney- Oeneral v. Nichol, 16 Ves., 
888; Eden, 85; Fellows v. Fellows, 4 Johns. Ch., 25; Eden, 232. 

8. This court has no jurisdiction of the subject matter of the 
bill. The essential scope of the bill is to obtain a supplicavU and 
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alimony. Now, as to a tfqfpHeomtj a court of chancery can- 
not exercise jorisdiction of it, at least, unless that '^ matter 24 
arise inddaUaUy in the course of the exercise of another 
and a principal object of the suit. (CWd y. Ooddy 2 Jokn$. Ck.^ 

For the rest, the judicial officers of the law in the territory are 
abundantly competent, in the ordinary administration of the law, 
to furnish all the relief and protection necessary. (Ooddy* C6dd^ 
2 Johns, CK UI; Head v. Head, S Ait., 550.) 

Of alimony this court can have no jurisdiction, except so far as 
incident to the power of granting a divorce. {Ijewie v. Lewie, S 
Johns. Ch., 519 ; Mix v. Mix, 1 Johns. Ch., 108 ; 1 Fond., 96 ; 
Head v. Head, 3 Aik., 5^7; 2 Chit. Pra., J^SJ^r^, J^62-S ; 1 Mad., 
S05-7, noU.) 

Or unless it be applied for upon the footing of an agreement of 
separation, and allowance of separate maintenance duly entered 
into, and even then it would be exceedingly doubtful, unless some 
third person had acquired an interest, or the agreetnent had been 
entered into with some third person (^Bullock v. Menzies, 4 Ves., 
799) ; or where it is claimed to accrue from a trust fhnd which 
chancery only can touch ; and, as a general rule, chancery has no 
jurisdiction in matrimonial cases. {Legard v. Johnson^ 3 Ves., 
351.) 

Chancery has never established a separation, except in pursu- 
ance of a previous agreement, and with great reluctance even 
then, (i Mad., 305-7.) Nor, of course, does it grant alimony as 
a principal object of relief. ' 

4. But if alimony were regularly claimed, as a measure of 
relief, purely incidental to some other principal prayer, still the 
party petitioning for it should apply in due form. How can the 
court regulate the amount? Suppose the defendant were insol- 
vent I Suppose^worth $50,000 per annum I Would the rate of 
allowance be the same ? If the application were secundum artem, 
the party would file a petition, give notice of it, and file also an 

allegation of fiEkculties.'' This allegation of faculties, being 
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answered by respondent under oath, would exhibit a true state of 
his funds and capacity to pay. Nor will counsel fees be 

25 allowed by the court where '''there is jurisdiction, except 
ex necessitate. (3 Johns. Ch,, 519,) 

5. The bill is not, in contemplation of law, sworn to at all. A 
wife cannot be allowed her oath against her husband, in any 
case, as a general rule, except where she swears articles of the 
peace against him, or where personal violence is committed upon 
her; and therefore neither injunction, ne exeat nor supplicavit are 
regular. (Sedgwick v. WaJtkins, 1 Yes,, 49,) 

But it is anticipated that the court will consider the motion to 
dissolve the injunction, discharge the ne exeat, and dismiss the bill 
at the same time, and for the reasons on file, as the consideration 
of the whole matter inyolved in this motion is almost necessarily 
involTed in the motion submitted by complainant. Writs of 
ne exeat, affecting the rights of personal li1>erty, are never granted 
except reluctantly. ( Woodward v. Schatzell, 3 Johns, Ch,, 412.) 
Never, except a specific sum appear manifestly due, and in immi- 
nent danger of loss unless it be allowed, and which courts of law 
are incompetent to save. {2 War, Cha., 161; 1 Ves.,49, 94; 
2 Aik,, 210,) Here no sum has been decreed or sworn to. If 
there rest any liability on the part of the husband to pay for the 
support of the wife, it is a liability at law ; let him be sued for it 

The injunction is equally untenable. The bill is irr^ularly 
filed. It is as if there were no bill, for (unless perhaps for divorce, 
and this is not) the wife cannot file her bill without her prochien 
ami, and the injunction must be dissolved, for there is no subpoena 
to answer. The subject matter and scope of the injunction is 
without precedent and illegal. The complainant meant to pray 
for and obtain a supplicavit, not an injunction. But it is by stat- 
vie that in England the chancellor exercises this power, and, I 
apprehend, never, even there, except in a matter incidental to the 
main object of the suit Swch an injunction interferes with the 
marital rights and dvties of the husband in a way not to be 
tolerated. But if life were in danger, a justice of the peace 
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Ywild bind die ptaty to hb gocNl ^ beliaTior, iNnriJif Uk^ 26 
wi^ where the Imm leares her» in the cttstod j mud uinkor 
the procectioB of the hu^HUML 

The bill should be dwinisw?d, becmose the cooit has no jarisdi«> 
. tioo of its sabfeci mmtter. 

Alemmder D. JFVtuer, fi>r complainant. 

The complainant contends that the genend nile is, that th« 
partj most clear his contempt before he can be hoard. ( Vo%rle4 
▼. Y<nmg9., 9 Fes,, J7S; Hev^iU ▼. MeCwrit^, JS M, 5^); 
Amm., 15 Id., m:) 

On a qaestion whether the defendant could, before his contempt 
was cleared, though he offered to pay all the plaintiflfs demand, 
ordered that he should bring before the master, principal, interest 
and cost, and then be at liberty to move to discharge sequestra- 
tion. {Lord Wenmmi t. Osbaldislan, 2 Brawn P. C, i4^.) 

Though an injunction be irregularly obtained, it must bo 
obeyed or the party is in contempt ( Wooduxtrd v. A'tn^, :3 Ch. 
Co., 20S, 127; ParHngton v. Booth, S Meriv,, 148.) 

Alimony has been decreed to a wife without a divorce, where 
she was compelled to leave the husband from ill usage, although 
she had not been beat or turned away {Rhatne v. Bhame, 1 
Me Cord Ch., 205; Thomberry v. Thomberry, 2 J, J. Marshall, 
324; Denion v. Denton, 1 Johns. Ch., 364; HeufiU v. HewiU, 
Bland Ch,, 101; Jelineau v. Jelineau, 2 Dessaus., 4^); and if there 
be no precedent the court will make one. (J)evaU v. Devall, 4 
Dessaus., 79; Anon. Id., 94; Taylor v. Taylor, Id., 167; Id., 183.) 

The court of chancery has jurisdiction in all cases of alimony, 
and defendant will be committed until he comply with the decree. 
{Purcell V. Purcell, 4 Hen. and Munf., 507; Id., 515; Id., 517; 
Id., 520; Anon., 1 Hayne, 347.) 

Courts of chancery, in the United States, have authority to 
decree alimony independent of any legislative enactment ; tem- 
porary alimony, and money to carry on the suit, is a matter 
of course. {Fishli v. Fishli, 2 LUt., 337; BvUer v. BvOcr, 
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4 Id., 202; Wright v. Wright, 1 Edw,, 62; Smith v. Smith, Id., 266; 
Stanford v. Stanford, Id., 817.) 

An injunction was appropriate to prevent intercourse or molestsr 
tion on the part of the husband. ( Warter y. Yorh€, 19 Vesey^ 

It 18 competent for a fem^ covert to institute suit without a prO' 
ehein ami; and the affidavit of the wife may be received against 
the husband, and will authorize the granting of an injunction 
and ne exeat. (Kirby v. Kirhy, 1 Paige, 261; Pyle v. Oravena, 4 
LiU., 18.) ' 

Woodbridge in reply. 

It is admitted that when a contempt is " fixed " upon one, he 
cannot, in general, move until the contempt " is purged." 

But even this rule applies rather to appeals to the "discre- 
tion " — that is, to the favor of the court, and does not and cannot 
preclude the enforcement of m&re right. (Johnson v. Finney, 1 
Paige, 6^6; 9 Wheai., 868.) The nullity of an order, etc., may 
be always shown. 

But in this case there is no contempt fixed. At the first prac- 
ticable moment, the motion is made to set aside the order for 
irregularity, etc., and before any movement of complainant 

But to this moment nothing under that order is done by com- 
plainant to bring us in contempt. An order or a decree (and 
they both stand upon the same footing) to pay money, is to be 
enforced by " execution," and in that way only. And especially 
where the order is to pay money, the course is by execution. 
{2 Mad., new ed., 402-4; 8 Ves., 881; 2 Mad., old ed., 305.) 

And until complainant move, by execution upon the order 
against us, it cannot be enforced. * In 'New York there is an 
express statutory provision for the enforcement of orders, etc., by 
serving copies, but we have no such statutory provision. 

28 "*" Another matter is worthy of note : that is, that Winder's 

affidavit was not filed until this term. And if our situation 

in this regard brings us within the rule alluded to, then any sug- 

28 
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getHan, of oontonpt, without affidavit, will at any time be found to 
be a sufficient apology for supprtssing all claim of legal and con- 
stitiitional right. But if the party were technically in contempt, 
still it is competent to set aside the wrder which is rendered 
against him for irregularity, even — much more for nullity. 
{^Qrem v. Grcea, 2 Sim,, S9i; Jenkins v. Wild, 2 Paige, S9i,) 

And this doctrine is practically supported by the numerous 
New York cases. For in all of them, perhaps — in most of them, 
certainly — ^laborious investigations are gone into to show the 
regularity of the proceedings, or the contrary, and all clearly 
supporting the proposition that where the irregularity is so glar- 
ing as to amount to nullity, this fact may be shown. {Higbie v. 
Edgartan, S Paige, 253; Sanford v. Brown, 4 Paige, 360; Sullivan 
V. Judah, Id,, 444; Osgood v. Johnson, 3 Paige, 195; People v. 
Spalding, 2 Paige, 329.) And these, apparently, contain the most 
unfavorable aspect, as against us, which the doctrine will bear. 
And the mere failure to comply with an interlocutory order, does 
not of itself place the party in contempt, nor preclude him fVom 
showing its irregularity. (Hill v. Bissell, Mose. R,, 259; 1 How. 
iVo., 369.) 

The Chancellor. — ^These are cross motions, and must neces- 
sarily both be considered at the same time. 

When a defendant is in contempt, he cannot move to set aside 
proceedings ; but when there is merely a failure on his part to 
comply with the requisitions of an interlocutory order, he may 
move to discharge the order for irregularity. (^Hill v. Bissell^ 
Mose. R., 259.) 

Here no contempt is fixed, and the defendant moves to set aside 
the order at the earliest opportunity. Orders of this kind are 
usually enforced by execution, and a mere failure to com- 
ply with the requisitions of such an order, is not such a 
* contempt as will preclude the party from moving to 29 
discharge the order and set aside the proceedings for 
irr^olarity. 
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The proceedings in this case seem to have been irregular 
throughout. The bill was filed by a fetne covert without prodhein 
ami, and was, therefore, improperly before the court. ( Wood y. 
Wood, 2 Paige, 4S4; eame case on appeal, 8 TTend., S57 ; MUford, 
153; Cooper, 163.) 

The injunction and ne exeat were issued May 31, 1836, return- 
able on the first Monday of June following, and were served 
June 6, 1836. The subpoena was not issued until the second day 
of July, 1836. This was clearly irregular. (Parker v. Williams, 
4 Paige, Jf39; Attorney- General v. Nichol, 16 Ves., 338.) 

The next question which arises is as to the jurisdiction of the 
court. 

The bill in this case is filed, not for a divorce, but for alimony 
merely. 

It appears irom the authorities cited by the counsel for the 
complainant, that the courts of South Carolina have entertained 
bills of this kind ; but they have usually been to carry into efiect 
some marriage contract, or where a trust property was involved. 
I can find no other case where the jurisdiction has been sustained 
when the question has been raised. In the case of Hewitt v. 
HewiU, 1 Bland, 101, the jurisdiction was not questioned, the 
facts were admitted, and the whole matter was submitted to the 
court. The cases referred to in the note to that case are too 
indefinite to entitle them to any weight as authority. 

The whole current of authorities goes to show that courts of 
chancery have never entertained jurisdiction in cases of this kind, 
except in aid of some other court, or to carry into efiect a mar- 
riage contract, or in the execution of a trust. {Peame v. LisU, 
Ambler, 75; Perry v. Perry, 2 Paige, 501.) 

In England, when the court of chancery succeeded to the juris- 
diction of the spiritual courts during the usurpation, it entertained 
suits of this kind, but not since the restoration. (See 

30 * Head v. Head, 3 AtL, 551; Watkyns v. Watkyns, 2 Atk., 
98; Fonb. Eq., 98, note n.) 

In the case of Codd v. Codd, 2 Johns. Ch,, IJfl, the bill prayed 

so 
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for a writ of supplieavU to protect the person of the petitioner, 
and her property and children, from insult and injury, pending 
the suit, and Chancellor Kent refused the writ, saying, "Why 
should not the party apply to a justice of the peace to bind the 
other to good behavior V 

The cases cited in Dessaussure's equity reports of South Caro- 
lina, seem to be a departure from principle, and cannot, therefore, 
be r^arded as authority in this case. If it is intended that 
courts of chancery should take jurisdiction of this class of cases, 
that jurisdiction must be given by law. I am satisfied that, 
exclusive of any statutory provision upon the subject, this court 
has no jurisdiction to entertain proceedings of this kind. 

The orders must be discharged and the bill dismissed. 
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Jonathan Bnrtoh y. Hannah Hogge and others. 

Taking depoaitiom : Agent of party cubing in absence of corrtnUstioner, Where the 

. . agent or attorney or the complainant examined witnesses and wrote their 

I, gSj depositions, and the commissioner before whom they were taken was absent 

^^^.^^.^^ from the room several times during the examination, and the defendant did 

flUTJogtoa. ' i^ot appear and cross-examine the witnesses, the proceedings were held to be 

1 n 31 irregular, and the depositions were suppressed, (a.) 



Ill 890 



Irregularities or ut^aimess in taking depositions will, it seems, be taken notice of 
by courts of equity in any stage of the proceedings in the cause before hearing. 

Parol agreement to convey Utnds: Specific performance. Where under a parol 
agreement to convey land the purchase money had been paid, possession 
taken hv. \ valuable improvements made^ these acts of part performance were 
held to be sufficient to take the case out of the statute of firauds, and to entitle 
the purchaser to a decree for specific performance, (b.) 

Inad£qua4:y of price^ effect of on specific performance. Inadequacy of price, where 
it Is so gross and palpable as of itself to appear evidence of actual firaud, may 
be sufficient to induce the court to stay the exercise of its discretionary power 
to enforce a specific performance, and leave a party to his remedy at law ; but 
inadequacy of price merely^ without being such as to prove firaud conclusively, 
is not a good objection to.specific performance, (c.) 

The bill in this case was filed for the specific performance of a 
contract for the sale of real estate. 

The bill charged that Robert Hogge, the husband of defendant 
Hannah Hogge (who was now dead), in May, 1832, was seized 
and possessed of an undivided interest, to the extent of seven and 
a half acres, in a certain tract of ninety-one acres, situated at the 
mouth of Black river, in St. Clair county ; that on May 25, 1832, 
he agreed to sell to complainant seven acres of his said land, for 
the consideration of $150 ; that in June and July following, in 

(a.>— It is improper for a master in chancery to perform any official act as master 
in a cause in which he is solicitor or partner of the solicitor. Brown v. Byrne, WaL 
Ch.,463. 

(&.>— See Bomier v. Caldwell, posty 65; same case on appeal, 8 Mich., 463; Norris v. 
Showerman, 2 Doug. Mich., 16. Delivery of possession is an act of part perform- 
ance. Weed t?. Terry, Wal. Ch., 601 ; same case on appeal, 2 Doug. Mich., 344. But 
such possession cannot avaU the complainant where it is suffloienUy explained by 

32 
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yarious sumB, and at different times, complainant paid to said 
Bobert Hogge $129 of said consideration, for which said Robert 
gave his receipts, and put said complainant in possession of said 
premises ; that complainant had made improvements on the prem* 
ises to the amount of $1,500 and upwards, and had kept possession 
of said premises ever since ; that some time in the month of May 
aforesaid, complainant procured a deed to be made out from 
Hogge to him of the land, but in August thereafter, and before 
the deed was executed, Hogge was taken suddenly ill and died 
intestate, leaving the defendant, Hannah, his widow, and 
other defendants named, his heirs at law, "^ to inherit his 32 
estate ; that his wife administered, and the balance of the 
purchase money was paid to her, and she acknowledged satisfac- 
tion and gave receipts therefor, and said she felt desirous and 
willing to convey the legal title to the lot, if authorized so to do. 
And the bill prayed that defendants be compelled specifically 
to perform said agreement, by executing a conveyance of the 
premises to complainant. 

other relations between the partieB, and cannot be unequlvooally referred to the 
agreement of purchase. Jones v. Tyler, Mich., 3M ; Story Eq. Juris., f 703, and 
cases cited. 

The paroi contract, in order to be enforced, must be certain in all Its essential par- 
ticulars. McMurtrie v. Bennette, posty, 124 ; Millerd v. Bamsdell, post, 878 ; Bomier v* 
Caldwell, 8 Mich., 468. It must also be mutual McMurtrie v. Bennette, pott^ 134 ; 
Hawley v. Sheldon, pott^ 430. It must be proved in the clearest manner, and pe sub- 
stantially the same set forth In the bill. Wilson v. Wilson, Mich., 0. And the bill 
must set out the special facts relied upon as showing part performance, to take the 
case out of the statute of frauds. Bomier v. Caldwell, 8 Mich., 468. As to what ii 
material in such a contract, see the case last cited. And as to waiver by the vendor 
of laches in performance on the part of the vendee, see Hunt v. Thome, 2 Mich., 
218 ; IngersoU v. Horton, 7 Mich., 406. 

(&>— See Hunt v. Thome, 2 Mich., 218 ; Wallace v. Pidge, 4 Mich., 670. 

The specUc performance of contracts always rests in the sound discretion of the 
court, to be decreed or not as shaU seem Just and equitable under the peculiar cir- 
cumstances of each case. Smith r. Lawrence, 16 Mich., 499 ; McMurtrie v. Bennette, 
po$l, 124. It wiU not be decreed where the contract is unequal and gives the com- 
plainant an onCsir advantage. Chambers v. Livermore, 16 Mich., 881 ; nor will it be 
decreed in fsvor of a complainant who has laid by without performance on his part 
mtii there has been such a change in the value of the property as to render the 
eontraet imrgnal if made now. Smith v, Lawrence, 16 Mich., 499. 
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John Nolan was joined as a defendant, and he answered, stating 
that he had been appointed administrator de bonis non of the 
estate of Robert Hogge ; that he had no personal knowledge of 
the matters stated and charged in the bill, and claimed the benefit 
of the statute of frauds. The heirs at law, who were minors, 
interposed the usual pro forma answer by their guardian od litem, 

Hannah Hogge, the widow, answered, admitting that her hus- 
band was seized of the land, as alleged in the bill; neither 
admitting nor denying the contract of sale set forth in the bill, 
but denying all knowledge of its terms ; admitting the payment 
of money to her husband and herself, as set forth in the bill, and 
the giving of receipts therefor, but claiming the benefit of the 
statute of frauds. She also denied that, on her part, she had ever 
agreed to release her right of dower. 

Genera] replication was filed to these answers, and an order 
entered for the taking of testimony before a special commissioner. 
Testimony haying been taken under this order on the 16th, 17th 
and 18th days of September, 1835, and the same having been 
returned and filed, 

Woodhridge and Backus, on behalf of the minor heirs, now 
moved to suppress the depositions taken on the first two days for 

irregularity. 
33 * It appeared from the certificate of Horatio James, the 

special commissioner appointed to take the testimony, that 
several witnesses appeared before him, at his office in St. Clair, on 
the part of the complainant, and that Ira Porter, Esq., appeared 
as counsel for the complainant, and put questions generally to 
the witnesses, and took down, in his own handwriting, all the 
answers given to such questions by the witnesses, and reduced to 
writing all the depositions taken; that neither the defendants, 
their agent or attorney, were present at the examination until all 
the witnesses had testified ; that he had frequent occasions to leave 
the room, and was not present all the time during the examina- 
tion ; that he only administered the oaths to the witnesses after 
their depositions were fully written by Mr. Porter. 
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The affidavit of John Thorn stated that he was present at the 
taking of the depositions in question, and that Ira Porter put all 
the questions to the witnesses, and wrote all the depositions ; that 
Porter appeared to act as the attorney for Burtch, the complain- 
ant, in taking the testimony. 

Ira Porter states in his affidavit that some time in the summer 
of 1835, Burtch, the complainant, informed him that depositions 
were to be taken at Palmer before Horatio James, a special com- 
missioner appointed for that purpose, to be used upon the trial of 
a cause pending in chancery, wherein he was complainant, and 
Hannah Hogge and others were defendants ; that Burtch wished 
him to testify in the matter, and that he, Porter, agreed to attend 
as a witness ; that Burtch requested him to see something to the 
inclosing and transmitting of the testimony to Detroit, but did 
not employ him as counsel or attorney; that he was not at that 
time an attorney in this State or elsewhere ; that at the solicita- 
tion of James, the commissioner, he wrote his own deposition and 
those of several other witnesses then in attendance ; that John 
J)oran, who appeared to be interested in the matter, either as one 
of the parties or as their agent, was present, and did not object to 
his writing the depositions ; that the depositions were written by 
him truly and faithfully, and were read to, and approved 
of by the "^ witnesses, and that he had no interest in the 34 
event of the cause. 



r. T. Backus, in support of the motion. 
A. D. Frazer, contra. 

The Chancellor. There can be no doubt that the conduct 
of the commissioner in taking these depositions was highly 
improper. 

Thorn, in his affidavit, states that Porter appeared as attorney, 
asked all the questions and wrote the depositions, and it is appa- 
rent that he appeared there on different days, and when he was 
not called there as a witness. 

Porter himself says in his affidavit he was requested by Burtch 
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to see to the inclosing and transmitting the testimony to Detroit ; 
he says he was not employed as counsel or attorney, and adds 
that he was not admitted as an attorney in this State or elsewhere 
at the time ; but he does not deny that he was acting as the agent 
of Burtchi and he states that he wrote his own deposition and 
several others. 

The certificate of James, the commissioner, although, perhaps, 
irregular, yet if looked into would not lead the court to place 
much confidence in the faithful execution of his duty as a com- 
missioner. He says in his certificate that he was absent from the 
room a part of the time during the examination of the witnesses 
and the writing of the depositions. The proceedings in taking 
these depositions were clearly irregular. (See 2 Chan, Rep., 399; 
Hindis CK ^Uy SJf8; 15 F«r., S80.) 

But it is urged that the irregularities in taking the depositions 

are waived by the defendants having taken further steps in the 

cause ; and the case of Skinner v. DayUm, 5 Johns, Ch,, 191, is 

relied on as authority to support this position. That was 

85 a case where the notice to take testimony was * claimed 
to be insufficient ; no want of fairness in the execution of 
the commission was complained of, and three terms had been 
suffered to elapse after notice to take testimony had been given. 
An offer to cure the defect of notice had been made and declined, 
and the cross-examination of the witness had been expressly 
waived. This was a very different case from the one now under 
consideration. 

The case cited in S Brawn, 620, was a case on appeal, and the 
depositions had been used at the hearing in the co6rt below. In 
the case of 1 Peters, 807, the deposition had been read without 
objection at the hearing ; but the judge in that case says : " If 
the objection had been made to the admission of the deposition 
at the hearing, it ought not to have prevailed, because the oppo- 
site party appeared and cross-examined the witness." In this case 
it was a question of regularity merely, and there was no pretense 
of impropriety or unfairness in taking the deposition. 
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Courts have always looked with jealousy upon proceedings of 
this kind, and guarded with great care the rights of the parties 
against imposition and fraud ; and under our practice, where 
depositions are generally taken without interrogatories being filed, 
it seems almost indispensable to the ends of justice that this court 
should scrutinize well the proceedings in taking depositions before 
it permits them to be read as evidence. I should feel great 
reluctance in deciding this case upon testimony taken as loosely 
as this seems to have been. 

In 3 Atk.s 812, although the affidavits had been read, the court, 
for the reason that the depositions had been unfairly taken, and 
for other reasons there appearing, dismissed the proceeding with 
costs, to come out of the pocket of the solicitor who had unfairly 
taken the depositions. 

It seems that courts of equity do take notice of errors of the 
kind here complained of, at any stage of the proceedings in the 
cause before hearing. 

The depositions taken in this case must be suppressed. 

But as in the case of Shaw v. Lindsay, 15 Ves., 384^ if it 
should happen that the witnesses could not be examined 
again, * this order does not go to the length of preventing 36 
the court's directing hereafter that the depositions may be 
opened if necessity should require* the rule to be dispensed with. 

Depositions suppressed. 

A new order was obtained to take testimony,and the testimony 
having been taken and returned, the cause came on for final 
hearing. 

A, D. Frazer for complainant. 

Inadequacy of price, unless it amounts to conclusive evidence 
of fraud, is not of itself suffici^ent ground for refusing a specific 
performance. Although this was the case of an auction sale, the 
opinion was pronounced on the general doctrine. (JETo^ v. 
Haich, 9 Ves., 292,) 

In another case it was expressly " held on a bill for specific 
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performance, that if the parties bargained with their eyes open, 
and without imposition or surprise, mere inadequacy of price was 
not of itself sufficient to prevent the court from administering its 
usual equity." ( Colyer v. Brown, 1 Cox, 4^-) 

This, say the court of errors in the State of New York in a 
similar case, " is the doctrine of common sense and common hon- 
esty, for it may be asked with propriety, what right have we to 
sport with the contracts of parties fairly and deliberately entered 
into, to prevent them from being carried into effect?" The 
court further say : ** Much property is held by contract, purchases 
are constantly made on speculation, the value of real estate is 
constantly fluctuating, and in such matters there most generally 
exists an honest difference of opinion in regard to any bargain, 
as to its being a beneficial one or not. To say, when all is £Eiir, 
and the parties deal on equal terms, that a court of equity will 
not interfere, does not appear to me to be supported by authority." 
(^Seymour v. Delancy, S Cowen, 632; King v. Hamilion, 4 Peters, 
328; Dayy. Newman, 2 Cox, 77; WUlan v. WUlan, 16 Yea. 83.) 

Zl * Woodhridge and Backus, for defendants. 

r. T. Backus. 



The specific execution of agreements in a court of chancery, is 
not ex debito juslUics. {Attorney- General v. Day, 1 Ves., 219.) 
But a bill for the specific performance [of an agreement (even 
where the agreement is in writing), is addressed to the sound dis- 
cretion of the court, in the exercise of its jurisdiction. (Seymour 
V. Delancy, 6 Johns Ch,, 222.) If its specific performance is 
refused, the party loses no right, for the only remedy to which 
the party has a right, is his remedy at law for damages for the 
breach of contract 

An agreement (even in writing) must be certain, specific, 
mutual, and for an adequate consideration to be specifically per- 
formed, (i Mad. Ch., 423; Parkhurst v. Van Cortland, 1 Johns. 
Ch.*, 273; Benedict v. Lynch, Id., 370.) Where the agreement 
is uncertain, the court will refuse a specific performance (i 
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Mad. Ch., 426; 2 Seh. and Lef., 7, 663; Newland on Con., 161; 
Bravmly v. ZeffreeSf 2 Vem., il5.) Where there is any doubt as 
to the identity of the lands to which a contract relates, a court of 
equity ought not to decree a specific performance. (Qraham v. 
Henessen, 5 Munf,j 186 ; Calverly v. Williams, 1 Fe«., 210,) A 
contract must be so precise that neither party can misunderstand 
it, or it will not be specifically performed by chancery, but the 
parties will be left to their remedies at law. ( Cohan v. Thomp- 
«m, 2 Wheat., 336.) 

Inadequacy of consideration (even in the absence of all fraud) 
is a sufiicient reason for refusing a specific performance, for an 
agreement must be just and fair in tUl its parts, otherwise a spe- 
cific performance will not be decreed. (Seymour v. Delancy^ 6 
Johns. Ch., 222; Cletheral v. Offilvie, 1 Deseaus., 276.) A court 
of chancery will refuse a specific performance where the price of 
sale is very low. (i Mad. Ch., 425; 3 Brown C C, 228; 2 Cox, 
77; Newland on Contracts, 66; 10 Ves., 692; 1 Ves., 279; Fonb. 
Eq.y 234; S Ves. and Bea., 192-3.) Even a contract will be 
rescinded and conveyance set aside for inadequacy of con- 
sideration. {Sugd. on Vend., 170, 171; *2 Brovm C. G, 88 
160; 1 Vem., 4^6; 1 Brown C. C, 176; 6 Johns. Ck, 
222.) Inadequacy of price is often (even in the absence of all 
fraud) the ground of refusing a decree for specific performance, 
though not sufiicient of itself to induce the court to set aside an 
executed agreement, but the court will leave the parties to their 
remedy at law. {Osgood v. Franklin, 2 Johns. Ch., 23; 14 
Johns., 627; 1 Vem., 472; Awbry v. Keen, Chan. Cos., 19; 1 
Dessaus., 260.) Nor will a court of chancery decree a specific 
performance against a widow entitled to dower. {Sugd. pn 
Vend., 142.) 

But where an agreement is certain and for an adequate con- 
sideration, to be specifically performed by the decree of a court 
of chancery, it must be in accordance to the forms prescribed by 
law. (i Mad. Ch., 372; 3 Ves., 4^0; 3 Atk., 386; 1 Ves, 279; 
1 Eden., 323.) The statute requires all agreements touching 
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lands to be in writing. In this, equity follows the law. A letter 
or receipt may be sufficient writing within the statute ; but it 
must specify all the terms of the contract The most trifling 
omission is fatal {Sugd. on Vend,, 45, 48) ; for an agreement 
cannot rest partly in writing and partly in parol. (1 Johns, 
Ch,, 131, 272,) It is insisted that the case in hand is taken out 
of the operation of the statute by part performance ; this excep- 
tion (of part performance) to the operation of the statute is 
viewed with extreme jealousy, and properly so, by courts, as 
tending to relax a salutary rule of law, and open a door for all 
the frauds the statute was intended to guard against. (^Foster v. 
Hale, S Ves., 712, 382,) Part or full payment of the purchase 
money (even on full and distinct proof of parol agreement) is 
not such a compliance with the spirit of the statute as a court of 
chancery will recognize and carry into execution, (i Mad, Ch,, 
381 ; 2 Dea,, 190; Lord PangaU v. Ross, 2 Eq. Ab., 4^ ; Leah v. 
Morris, 2 C, C, 135 ; Lord Redesdale^s remarks in Clenan v. 
Chok, 1 Sch. and Lef,, 4^,) where he says, payment of purchase 
money will in no case amount to a part performance, nor 

89 will giving directions for "^ conveyances, deeding estate, 
etc., take a case out of the statute. {Clark v. Wright, 1 
Atk,, 12; Whaley v. Bagnall, 6 Brown C. C, 45; Owins v. Col- 
der, 2 Dessaus., 190.) 

To take a case out of the operation of the statute on the 
ground of part performance, the existence of the contract as laid 
in the bill must be made out by clear and unequivocal proof, and 
the acts of part performance must be of the identical agreement 
set up. {Phelps v. Thompson, 1 Johns, Ch., 131, 149,) It is not 
sufficient that the act is evidence of some agreement, but it must 
show unequivocally, the existence of the particular agreement 
set forth in the bill, and that that very agreement was in part 
executed. {Lindsay v. Lynch, 2 Sch, and Lef,, 8,) 

W, Woodhridge, — Certainty in a contract is essential ; if uncer- 
tain, a specific execution will be refused. {1 Johns, Ch,, 273, 131; 
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U Johns., 16; 7 Johns. Ch., IS; 1 Mad., 336-7; 1 Venu, Jfi6; 6 
Munf., 185.) 

Equity will not compel a specific execution, unless when essen- 
tial to justice. {Mitf. PL, 119.) A hard bargain merely, there- 
fore, will not be opened, especially as to infant heirs. 

"Already have so many cases been taken out of the statute of 
frauds, which seem to be within its letter, that it may well be 
doubted Whether the exceptions do not let in many of the mis- 
chiefs against which the statute was intended to guard. 

" The best judges in England have been of opinion that this 
relaxing construction of the statute ought not to be extended fur- 
ther than it has already been carried, and this court entirely 
concurs in that opinion." (4 Cranch, 224; 2 Peienf Cond. Rep., 
96; 1 Mad,, 802^; 3 Ves., 712; 6 Ves., 32, 37; 6 Munf,, 186, 
318.) In such cases the complainant should be left to seek his 
remedy at law. (i Wheal., 197.) 

Part performance implies a fraud on the opposite party. (See 
Story's Eq., 66, 74; 1 Johns. Ch., 149.) Payment is no part per- 
formance. (2 Story's Eq., 64-6; 6 Munf., 317.) 

The Chancellor. — The bill in thb case is filed to com- 
pel *the specific performance of a special contract to 40 
convey land. Two questions arise for the consideration of 
the court. 

FirsL Has there been such a contract proved as will enable 
this court to decree a specific performance ? and, 

Second. Has there been such a part performance as will take 
the case out of the statute of frauds 7 

That there was an agreement or contract for the sale of some 
pordon of or interest in the McNiel tract (so-called) at the mouth 
of Black river, in 6t Clair county, by Robert Hogge to Jona- 
than Bortch, cannot admit of a doubt Several receipts have 
been produced by Burtch, in which Hogge acknowledges the 
receipt of money to apply as payments on the land sold by him 
to Burtch. Although these written receipts do not show what the 
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contract was, they are evidence of some contract between the 
parties respecting the sale and purchase of land ; and it is pretty 
clearly shown by Hogge's acknowledgments that he had sold to 
Burtch his undivided interest of between seven and eight acres 
of land in the McNiel tract (reserving to himself one-half acre), 
for the sum of $150. 

Testimony on the part of the complainant. 

William H. Carkton states that he " heard Hogge say, in 1832, 
that he had sold all. his lands at the mouth of Black river, except 
half an acre, to Burtch, who had pretty much paid all up for the 
same." Previous to this heard Hogge saying ''that he had 
bought, at the mouth of Black river, seven acres, or seven acres 
and some hundredths of an acre. 

Harman Chamberlain states that he received $45 from Burtch 
in July, 1832, to pay to Hogge for land purchased by Burtch 
formerly from Hogge, which he paid accordingly. Proves the 
execution of Hogge's receipt for $85 ; also a receipt for $36, and 
two receipts for $23, by Hannah Hogge. Heard Hogge say 
** that he had sold a part of hb interest in )iis lands at Black 
river, about seven acres, to Burtch ; understood it to be of the 
lands purchased by him from E. P. Hastings. Thi^ was in the 
fall or winter of 1831." That Burtch was in possession before 
the death of Hogge ; that Burtch has erected upon said land, 
since the death of Hogge, a store, tavern-house and one 

41 *barn, the value of which he believes to be about $2,500, 
and were erected from four to five years since ; that Han- 
nah Hogge asked him whether she had a right or ought to give 
a deed to Burtch of the land, she being the administratrix ; that 
Hogge's deed was given to Burtch to take to Detroit to have the 
necessary papers made out to obtain a deed ; that Burtch has 
continued in possession where he built ever since ; that Hogge, 
when he purchased of Hastings, supposed that he had purchased 
30 acres, and was then ignorant of the Hasten claim ; understood 
that the sale from Hogge to Burtch consisted of seven acres, and 
that it was an undivided interest ; estimates the seven acres in 
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1831 at $500 ; considered Hogge an intelligent man, and as capa- 
ble of estimating the worth of property as most men. 

Israd Carleton testifies that Hogge told him that he had pur- 
chased a part of the McNiel tract, in company with a Mr. Sales ; 
has heard him say that he sold his interest, except half an 
acre, to Burtch, and had made about $90 in the trade ; heard 
him say this in various conversations in 1832 ; the lands referred 
to are near the mouth of Black river ; testifies to the payment of 
$40 on the purchase, and proves the receipts of Robert and Han- 
nah Hogge; that the land sold to Burtch by Hogge was an 
undivided interest, reserving half an acre. 

Edmund Carleton says, that in the summer of 1832, in conver- 
sation with Hogge respecting a payment to be made by him and 
Hogge jointly, Hogge stated that he expected to receive $80 or 
$90 from Burtch, in part payment for some lands sold him at 
the mouth of Black river ; said that the lands were undivided, 
that he (Hogge) had reserved half an acre. 

Ira Porter testifies that he heard Hogge speak of his purchase 
in December, 1831 ; that the interest was an undivided interest, 
and purchased jointly with Edward Sales, and was a portion of 
the McNiel tract, situated at the mouth of Black river. Borne 
time in January or February, or thereabout, of 1832, Hogge, in 
conversation with Harrington and others^ said that he had 
sold out his interest in the McNiel tract to Burtch, *reserv- 42 
ing half an acre, for $140 or $150 ; in the spring of 1832, 
Hogge requested him (Porter) to make out a conveyance, and he 
did so accordingly, and gave it to Hogge; it was prepared in 
exact accordance with Hogge's instructions, and was read to him, 
and no fiuilt found with it ; he paid witness for drawing it ; esti- 
mates the value of improvements made by Burtch and his 
assignees, between the date of the purchase and the commence- 
meot of this suit, at between $1,800 and $2,500 ; Burtch and his 
assigns have been in possession ever since the purchase ; thinks 
the white store was erected after the date of the deed ; Bartch 
rented to Sampson. 
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JbAn /S. Heath says that in June or July, 1882, he had a con- 
versation with Robert Hogge, who then told him that he had 
formerly an interest in six or seven acres of land at the mouth of 
Black river, but had sold the same to Burtch, reserving half an 
acre. 

Jeremiah Harrington testifies that in the year 1832 Robert 
'^ Hogge told him that he had sold to Burtch all but half an acre 

of the land which he had bought in the McNiel tract, and had 
received his pay in frill for it ; it was from seven to eight acres ; 
had two conversations with Hogge, in which he said the same 
thing. 

Jacob Miller states that in 1832 he had a conversation with 
Hogge about the purchase of half an acre of land. Hogge told 
him he had sold to Burtch his land in the McNiel tract, reserving 
half an acre ; thinks it was seven acres which Hogge said he had 
sold ; Hogge said he had received some part of his pay ; had more 
than one conversation with him on the subject, one of which was 
in May, 1832 ; knows that Burtch was in possession of some part 
of the McNiel tract a year before this conversation. 

John Thorn states that Robert Hogge called upon him to make 

out a deed to Burtch for some portion of the McNiel tract, and 

had his papers with him. It was some certain interest with the 

reservation of hglf an acre ; Hogge refused to leave the 

43 papers on account of the price the witness would '''charge 
for making the deed ; Hogge's deed was from Eurotas P. 
Hastings, who derived title from Sibley and Kearsley. 

Defendant* 8 witne88 : 

John Thorn testifies that he had a conversation with Hogge in 
1831 or 1832, about making out a deed from him to Burtch, for 
some certain interest which he had sold to Burtch in the McNiel 
tract, at the mouth of Black river ; it was an undivided interest 
which Hogge wished to convey ; that Hogge produced the patent 
to Solomon Sibley, and a transfer by Sibley, and also by Jonathan 
Kearsley as the administrator of the estate of Edward Prucell, to 
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£. P. Hastings, and a transfer from Hastings and wife to Hogge ; 
that he (Thorn) could not understand from Hogge how much 
interest he wished to convey to Burtch ; that Hogge intended to 
reserve something more than half an acre ; that Hogge gave him 
to understand that the reservation which he wished to make was 
subject to litigation, for the reason that he (Hogge) had been 
induced to believe, by those of whom he purchased, that he had 
purchased a sixth instead of a third part; that he (Thorn) 
advised Hogge that it appeared from his papers that he had pur^ 
chased a third instead of a sixth part ; that he (Thorn) did not 
make out the deed» in consequence of the uncertainty of the 
amount of interest to be conveyed, and the price which he 
charged for making the proper investigation and the deed; that 
Burtch was living on the McNiel tract previous to Hogge's pur- 
chasing any interest therein ; that he estimates the value of the 
land in the McNiel tract, in 1832, with a clear title, at $10 per 
acre ; at this time, $500 per acre. 

On his cross-examination says: the original patent of the 
McNiel tract, containing about 90 acres, was to Solomon Sibley ; 
it appeared by the papers shown by Hogge that Sibley purchased 
for himself and two others ; that one of them was Edward Pru- 
cell ; that Prucell's interest appeared to have been sold to £. P. 
Hastings by Kearsley, who was Prucell's administrator; that 
Sibley's interest also had been sold to Hastings; that Hogge 
derived his title through Hastings ; that after Hogge had 
purchased Prucell's third, as he supposed, *and paid his 44 
money therefor, those firom whom he had purchased 
endeavored to persuade him that he had purchased only a sixth 
instead of a third ; Hogge said the reason given by the persons 
from whom he derived title, why he had not purchased a third, 
was that Prucell had sold a part of his interest to Masten ; that 
he (Thorn) saw the original articles of agreement between Prucell 
and Masten, at Gren. Lamed's office, in Detroit, subsequently to 
Hogge's purchase ; that he believes the articles were signed by 
both Procell and Masten ; it was an agreement to convey half of 
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Pniceirs interest in the McNiel tract, and the one-half of other 
lands. 

It is proven by several witnesses that Hogge, in his lifetime, 
stated that he had sold about seven acres ; and nearly all the 
witnesses speak of this as the quantity, reserving to himself half 
an acre. 

Thorn says that he did not understand what the interest was 
which was reserved ; that it was half an acre and something more, 
and that it was subject to litigation. I think Thorn's deposition, 
together with the testimony of the other witnesses, explains the 
difficulty. 

It appears that nearly all the witnesses understood the interest 
sold to have been seven acres. From the deposition of Israel 
Carleton it appears that the purchase was made by Hogge and a 
Mr. Sales ; from the deposition of Mr. Thorn, that it was a mat- 
ter of doubt and dispute whether they had purchased the one- 
third or one-sixth. They at first supposed it to have been 
one-third, but it afterwards appeared that there was an outstand- 
ing contract, made by Prucell, to convey one-half of his interest 
to a man by the name of Masten. This, I think, explains the 
seeming discrepancy, and shows clearly the understanding of 
the witnesses that the interest which was to be conveyed was 
seven acres, and that the reservation was to be something more 
than the half acre, and that it was subject to litigation. And 
Hogge's objection to signing the deed is also explained. 

It is hardly possible that so many witnesses can be mistaken as 
to the amount of interest to be conveyed. It is apparent 

45 to ""my mind that Hogge intended to convey to Burtch 
the seven acres ; to reserve to himself all the right which 
he had to the other sixth, claimed by Masten. The land con- 
taining ninety-one acres and forty-one hundredths, it seems by the 
testimony, was originally divided into three shares, making thirty- 
one acres and forty-six hundredths each. One-half of this share, 
which was asserted to belong to Hogge, as appears by Thorn's 
deposition, had been contracted to Masten by Prucell, which 
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wooM leftTe, if tlie contxmct should prove a vaJid oi>e^ fifteen 
jiiCTes and twentj-ilirde handredthd « the part belong^ing tio the 
estate of Procell. This, it appear^ was purcha5«eii hr Hogjpe a«d 
Sale together. This, tb^i, would leave^ without rcferenee to ti\e 
disputed oDe«ixth, alle^ned to have heen eontracted to MastxHi, the 
seven acres testified to by the witnesses, and the reservatit^n of 
the half acre and a small fraction over to Hogge* And this sub* 
stantiallj and satisfiEu^torilj explains the whole of the evidence. 

From all the evidence in the case^ I think it clear that Hogge 
had sold his undivided interest of seven acres in Uie McNiel tract 
to Burtch, reserving to himself all over the seven acreS) supix>$ing 
it to be about a half an acre. 

I 
Second^ As to the part performance. 

It appears clearly by the proofs in this case, that a principal 
part of the purchase money was paid to Hogge in his lifetime, 
and that the balance was paid to Hannah Hogge, his widow, who 
was administratrix of his estate, soon after his death. 

The question whether the payment of the purchase money is 
such a part performance of a parol contract to convoy land at 
will take it out of the statute of frauds, seems to be as yet unset- 
tled. But the case does not turn on this point alone. It hot 
been proved that Burtch was in possession of a portion of the 
McNiel tract at the time he purchased of Hogge, and that he has 
ever since remained in possession ; that he had made valuable 
improvements on the same after his purchase from Hogge, and 
before -the commencement of this suit ; that these improvements 
were worth from $1,800 to 92,500. 

There is some doubt, perhaps, as to the time some 
portion '*'of the improvements were made ; but that the 46 
most valuable and expensive were made after the pur- 
chase by Burtch from Hogge there can be no doubt. 

The payment of the purchase money, the possession, and the 
improvements miule by Burtch since the purchase, I think, are 
clearly sufficient to take this case out of the statute of frauds* 

47 



46 CASES IN CHANCERY. 

Bnrtch v. Hogge. 

It has been urged that there was such an inadequacy of price 
that this court will not decree a specific performance. 

Inadequacy of price, where it is so gross and palpable as of 
itself to afford evidence of actual fraud, may be sufficient to 
induce this court to st^y the exercise of its discretionary power to 
enforce a specific performance, and leave the party to his remedy 
at law ; but inadequacy of price merely , without being such as to 
prove fraud conclusively, \b not a good objection against decree- 
ing a specific performance. (See Seymour v. Ddancy, on appeal^ 
3 CoweUf 44^9 where all the authoritie%upon this subject are col- 
lected.) 

The value must be taken at the time the contract was made. 

There is some discrepancy in the testimony as to the value of 
the land at that time. Chamberlain, in his testimony, estimates 
its value in 1831 at $500. Thorn, in his deposition taken by the 
defendants, estimates the lands in this tract in 1882, with a clear 
title, at $10 per acre, making $70 for the seven acres. The price 
agreed upon Was $150. *Where witnesses vary so much, with 
equal opportunities of judging, it would certainly be going very 
far for thb court to come to the conclusion that there is any such 
inadequacy in the price, which the parties themselves have 
agreed upon, as to amount to fraud, when it appears too that 
Hogge sold at an advance, although he only retained the 

47 lands from December to May following. *The prayer 
of the bill must be granted or refused. Here is payment 
for the lands, all the possession of which the subject matter was 
capable, and an expenditure, according to the testimony of 
Chamberlain, of $2,500, and according to Porter's deposition, of 
of from $1,800 to $2,500. 

The fact that the lands on which the improvements were made 
were undivided, would perhaps be entitled to some consideration. 
But it is not to be believed that Burtch made these expensive 
improvements without reference to his interest in the lands, rely- 
ing upon obtaining an allowance therefor on a division with the 
other owners. There may be some doubt as to whether the 
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eleven-hondredths over the half acre were to be retained by 
Hogge, or conveyed to Burtch. But the witnesses most of them 
designate the quantity at seven acres, and as the remainder would 
be so near the half acre, it would naturally be mentioned as a 
half acre. 

The decree must be for a conveyance of Hogge's undivided 
interest in the McNiel tract, of seven acres, to the complainant, 
reserving to the heirs and legal representatives of Hogge all 
other right, title and interest which they may have in said tract, 
and without prejudice to the right of dower therein of Hannah 
Doran, late Hannah Hogge. (b,) 

(6.)— Mrs. Hogge in this case apiiears to haye been made defendant on the ground 
of having, aa administratrix, receive payment of part of the purchase price. In 
Bichmond v. Robinson, 12 Biich., 193, it was held (foUowing Weed v. Terry, 2 Doug. 
Mich., 344), that the wife cannot be compelled to release her dower in lands which 
her husband has contracted to sell, and that she is not a proper party to a bill by the 
purchaser for spedilc performance. 
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Henry V. Disbrow ▼. DeGarmo Jones and others. 

PosscMion of lands constructive notice of equities. The possession of a tenant is 
notice to a porchaser of the actual interest the tenant maj have in the 
premises, (a.) 

Cotemporaneous conlrttcts. Where several papers are executed between the same 
parties cotemporaneously, and relate to the same subject matter, thej are 
regarded as together constituting one and the same transaction. (6.) 

Inturance is a personal contract, and does not pass to a purchaser by a conveyance 
of the property insured, (c.) 

Foreclosure for one instaUmenL Equity will not interfere to prevent the mortgagee 
selling, under the power of sale, the whole of the mortgaged premises for a 
single installment, when it appears that they cannot be sold in parcels without 
injury to the whole. 

Purchaser subject to nuyrtgage cannot contest it. One who buys land and receives a 
conveyance subject to a mortgage thereon, cannot afterwards contest the 
validity of the mortgage on the ground of defect in the formalities of execution. 

Motion to dissolve an injunction. The facts, as they appeared 
by the bill and answers, may be shortly stated as follows : 

February 1, 1832, the defendant (Jones), being the owner of a 
lot in the city of Detroit with a warehouse thereon, leased the 
same to John L. Whiting and John J. Deming for a term of five 
years, at the yearly rent of $600. The lessees agreed to keep the 
warehouse insured for not less than $2,500 for the benefit of 
Jones, and Jones covenanted that in the event the warehouse 

(a.)— When a party purchases lands which are in the possession of a third person, 
he takes them subject to all equities existing in favor of the occupant as against his 
vendor. Rood v. Chapin, WaL Ch., 79 ; Godftroy v. Disbrow, Wal. Ch., 280 ; McKee v. 
Wilcox, 11 Mich., 858; Norris v. Showerman, 2 Doug. Mich., 16. But the continu- 
ous possession of a grantor after giving a deed is no notice to a purchaser that he 
claims equities in opposition to his conveyance. Bloomer v. Henderson, 8 Mich., 396. 

(6.>— Compare Bronson v. Green, Wal. Ch., 66; Norris v. Hill, 1 Mich., 202; 
Dudgeon v. Haggart, 17 Mich., 276. 

(O— Nor can a trespasser in whose hands the property is accidentally destroyed, 
avail himself of a recovery of the insurance moneys by the owner, to reiluce the 
recovery of damages against him for his trespass. Perrott v. Shearer, 17 Mich., 48. 
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should be destroyed from hazards contemplated by the policy, he 
would rebuild within six months thereafter. September 10, 1834, 
Jones indorsed upon the lease an agreement to extend it for 
two years longer, for an additional sum of not exceeding $200 a 
year. 

April 27, 1836, Jones sold the premises to Augustus Gkirrett, 
Daniel B. Brown, Nathaniel J. Brown, William R. Thompson, 
and George W. Hoffman, for $20,000, and conveyed the same by 
deed, with covenants of seisin and against incumbrances, taking 
back a mortgage on the premised for $16,000 of the purchase 
price. At the same time Jones entered into an agreement with 
his vendees, reciting the extension of the term to Whiting (who 
had bought out Deming, and was then in possession of the prem- 
ises, and so continued to be until the bill was filed) and 
stipulating that '*'until possession should be given up by 49 
Whiting, Jones should pay his vendees interest on the 
$20,000 in lieu of the rents for that time ; and the rent was to be 
received by the vendees up to February 1, 1837. Whiting, it 
appeared, was at this time applied to by the parties to see if he 
would give up possession at the end of the five years, and declined 
to do so, expressing his intention to hold for the full term, as 
extended. 

Boon after the purchase Garrett and the Browns sold and con- 
veyed their interest to Thompson, and afterwards, on October 21, 
1836, Thompson sold and conveyed all his interest to Disbrow. 

December 7, 1837, Whiting caused the warehouse to be insured 
in his own name, but for the benefit of Jones, against loss by fire, 
in the sum of $2,500, in fulfillment of his covenant in the lease. 
The next April the warehouse was destroyed by fire. No pay- 
ment had then been made on the mortgage to Jones. The 
insurer was ready to pay the amount of his policy to Whiting, 
but Disbrow claimed three-fourths thereof, and alleged in the 
bill an offer to pay three-fourths of the amount of the mortgage 
to Jones if Jones would stipulate to give him possession, and to 
rebuild the warehouse within a reasonable time, and give him 

u 
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three-fourths of the insurance money. This offer was denied by 
the answer of Jones. 

50 "^ April 29, 1837, one installment of the mortgage to 
Jones being due and unpaid, he proceeded to foreclose 

under the power of sale. Disbrow then filed his bill, alleging 
that the whole of the premises had been advertised for sale by 
Jones for the first installment, and insisting that it was not compe- 
tent to advertise and sell more than was necessary to pay the 
amount then due. He also alleged the mortgage to be defectively 
executed, there being but one subscribing witness to the execution 
by the Browns ; and he prayed for an injunction to restrain the 
insurance company from paying over the money, and to inhibit 
and enjoin .Jones from proceeding to foreclose under his notice, 
and that Thompson be decreed to vest in complainant a 

51 more perfect title to the premises, or "^that the sale from 
Thompson to complainant might be set aside, and he be 

decreed to repay the purchase money, etc. 

The answers showed that the mortgaged property was so situa- 
ted that it could not be sold in parcels without injury to the 
whole. 

A preliminary injunction having been granted, motion was now 
made to dissolve the same. 

D. Goodwin and T. Romeyn for the motion. 

« 

Woodbridge & Backu8 contra, 

55 *The Chancellor. — In the argument of this motion it 
has been urged on the part of the complainant that Jones, 
having put it in the power of his vendees to commit a fraud upon 
the complainants, is responsible for the consequences. 

I am unable to see anything in this case to authorize this posi- 
tion in the argument There is no showing that goes to charge 
Jones with fraud. 

At the time of the execution and delivery of the conveyance 
by Jones to Thompson and others. Whiting was in possession and 
occupied the premises under the lease from Jones, and the 
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vendees all knew that &ct Whiting was applied to at the same 
time to learn whether he wished or intended to occupy the prem* 
ises the full term to which the lease had been extended (to Febru- 
ary 1, 1839), and he replied that he did, and this fact was also 
communicated to the vendees of Jones. 

There is, therefore, not only the absence of fraud on the part 
of Jones in this respect, but Whiting's right to occupy formed the 
subject of a positive agreement between Jones and his vendees. 

The deed by JonQs, the bond and mortgage on the premises by 
his vendees, and an instrument or agreement reciting and recog- 
nizing Whiting's unexpired term, and his right to occupy under 
the lease, signed by all the vendees, were all executed and deliv- 
ered at the same time ; each of these instruments, therefore, must 
be r^arded as a part of, and as constituting one and the 
same transaction. The vendees of Jones have ^nothing 56 
to complain of, for Whiting was in possession when they 
purchased, and their right to possession was subject, by agreement, 
to his unexpired term. Disbrow, the complainant, was not an 
original purchaser from Jones, but derived his title through the 
vendees of Jones, and clearly they could convey no greater inter- 
est than that which they themselves had in the premises. 

Whiting was also in possession, and occupied the premises at 
the time of Disbrow's purchase from Thompson, and Disbrow 
knew that fact, as he admits in his bill ; and there is no principle 
better settled than that the possession of a tenant is notice to a 
purchaser of the actual interest the tenant may have in the 
premises. (Che$lerman v. Oardner, 6 JohnB. Ch,, 29 ; Daniels v. 
Daviion, 16 Fc»., 2^9; Tayhr v. Stibbert, 2 Ves., 437.) 

In the case in 4 Hen. & Munf., 120, which has been cited by 
the complainant, it does not appear that the purchaser had notice 
that Bibb was in possession before he received the first deed (of 
February 11, 1790), and this fact, on a careful examination of 
the case, will be found to form the basis of that decbion. In the 
ease of OrimsUme v. Carter, 3 PaigCf 439, I have been able to 
find nothing conflicting with the rule above stated, but on the 



66 CA&E8 IN CHANCERY. 

Disbrow v. Jones. 

contrary Chancellor Walworth says in that case, that it is the 
settled law of the land that the possession of premises by a third 
person is sufficient to put purchasers on inquiry, and to deprive 
them of the defense of bona fide purchasers without notice of his 
rights. 

From the answers of Jones and Whiting in this case, it is 
clearly to be inferred that Disbrow had, at the time of his pur- 
chase, not only notice of the existence and substance, but also of 
the details of Whiting's lease. 

It is, therefore, clear to my mind that when Disbrow purchased 
the premises of Thompson, he took them not only subject to the 
mortgage, but also to Whitin^*s term under the lease. 

It is also insisted by the complainant, that the mortgage is 
defective, there being but one witness to the execution of 

57 it *by Garrett and N. J. Brown. To this allegation the 
defendants answer, that the officer who took the acknowl- 
edgment must be considered a subscribing witness. It is not neces- 
sary now to decide how far the execution of the mortgage may 
be considered in compliance with the statute, for if the mortgage 
werp defectively executed in this respect, it could form no ground 
in the present case for the interference of this court. 

The complainant has recognized this mortgage in his purchase, 
and there is no pretense that the money is not due. 

The tender allied in the bill is not supported by any other 
evidence, and is positively denied in the answer. 

That the whole of the premises are advertised to be sold for the 
first installment due on the mortgage, furnishes no ground for the 
interference of this court, as it is shown by the answer that the 
premises are valuable principally for a wharf and storehouse, and 
the whole premises have heretofore been used and occupied for 
that purpose, and cannot be sold separately without injury to the 
whole. 

After a careful examination of the whole matter, I have been 
irresistibly led to the conclusion that the case does not justify an 
interference with the policy of insurance. 
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The insurance is a personal contract, and does not pass with 
the title of the property insured. This doctrine is clearly laid 
down in ElUa an Insurance, page 12. The language of Lord 
Chancellor King is there quoted, and he says, in reference to pol- 
icies of insurance : " these policies are not insurances of the spe- 
cific things mentioned to be insured, nor do such insurances attach 
on the realty, or in any manner go with the same as incident 
thereto, by any conveyance or assignment; but they are only 
special agreements with the persons insuring against such loss or 
damage as they may sustain." This doctrine is fully recognized, 
and stated to be the true one in the Saddlere^ Company y. Bad" 
eoekf 2 Atk., 66Jf^ and in 1 Phillips on Insurance^ 27, 

All the decisions I have been able to find conflicting with this 
principle arise under the builders* act, statute of 14 George III, 
which empowers the governors or directors of the insurance 
"^offices within certain districts, upon the request of any 68 
persons interested in or entitled to any houses or buildings 
which may be burned down, etc., or upon any grounds of suspi- 
cion that the person insured has been guilty of fraud or willfully 
setting the houses or buildings on fire, to cause the insurance 
money to be laid out, as far as the same will go, towards rebuild- 
ing or repairing the property damaged, etc. Although, therefore, 
a policy as a personal contract does not pass with the property 
insured, yet a covenant to insure to a certain amount, entered into 
by a lessee or other person having an estate in land, is so far 
beneficial to the property, that in cases to which this statute 
applies, it will run with the land, and an assignee entitled to the 
benefits of covenants real may maintain an action on the covenant 
to insure, if it be not observed. (Hughes on InsurancCy 392,) 

The case of Vernon v. Smith, 6 Bam. Sf Aid,, 1, was a case 
mrising under the statute of 14 Geo. Ill, and the views expressed 
by Bed, «7., in that case have not the authority of a decision, and 
the reasons upon which those views were based do not exist here. 

If Jones had no remaining interest or liabilities, the case^ould 
present a difierent aspect But if the views heretofore taken are 
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correct, that the execution and delivery of the deed, bond and 
mortgage, and agreement, were all at the same time, and formed 
parte of one and the same transaction, and that Disbrow had legal 
notice of the existence of the lease, it follows that both Whiting 
and Jones had an insurable interest. Jones is bound to pay 
$1,400 per year for the two years, and is bound by his contract 
with Whiting to rebuild in six months, and Whiting is to pay rent 
for the two years. 

Whether the doctrine of Best, J., in 5 Bam. & Aid,, be correct 
or not, it would be going further than any case I have been able 
to find to interfere by injunction in cases like the present. The 
legal righte of the parties should be carefully guarded, and sel- 
dom interfered with by injunction. 

As to whether Jones may not be compelled to apply the insur- 
ance money, at or before the expiration of Whiting's term, 

59 '^'need not now be decided. The dissolution of this injunc- 
tion does not prevent Disbrow's recovery of Jones, if he is 
liable to him for any portion of the insurance money ; and there 
is no allegation in the bill that Jones is insolvent or unable to 
pay any amount which may be recovered against him. 

Upon the whole, then, Jones seems to have acted fairly, so far, 
at least, as regards the sale to his vendees. All of the facto in 
relation to the premises were at that time disclosed by Jones, and 
Whiting's right to occupy under the lease was made the subject 
matter of a positive agreement between Jones and his vendees. 

Whiting continued to occupy and was in possession when Dis- 
brow purchased from Thompson, and Disbrow knew that &ct, and 
this the law regards as notice to him of Whiting's righto in the 
premises. 

If a fraud has been practiced upon the complainant at all, it is 
by his immediate vendees, and as against them he has an adequate 
remedy. 

Jones is, therefore, clearly entitled to his remedy to collect his 
mone]^ which is due ; he has not been in fault, and it would be 
unjust to restrain him from doing so. Jones and Whiting had an 

66 



FIRST CIRCriT. Sjl 



im^idbSe mtocst to nore tiaa ike UKVit ianrad^ uk) |)i<^t Kat« 
oned the benete to be doired £ran ike poster, &ir ik^T btiiT^ 
paid die premium oa ike uksunoice. 

Some odier points Imve been mauie in the ai^meni^ mnd tlM'^r 
baTe all been cnieftdlT eonsklerod, and I baTe beeA inmiBtiMjr 
led to tbe conclusion above stated. 

Hub cue maj be, like tbe case of Orim^M^m t« Chr^^SBM^^"^ 
i2iq»oft»,4^> ^ baid one ; bat tbis cooit is bound bj tbe niles of 
law, and wbenerer cooits aball undertake to judge accordinjst to 
tbe oQQTenienoe of partiea in eacb case» tbere is an end to all fixtHl 
and settled rules, and tbe rigbts of parties will be left to tbe 
caprice of wbomsoever may occupy tbe seats of justice at tbe 
time The injunction in this case must be dissolved* 

Injunction dissolved. 
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Aaron Gk>ff and Others ▼. John Thompson and Others. 

CoTuidenUion : Agreement to support. An agreement by a daughter and her huS' 
band to support her fkther daring his natural life, is a sufficient considera- 
tion for a conveyance of the father's lands to the daughter. 

And after the death of the father, the agreement having* been taSlj performed, the 
conveyance will not be set aside to give effect to a previous will made by the 
f)i,ther, notwithstanding the daughter had attempted, by deed executed by her 
alone, to reconvey the lands to the father as security for his support. 

Deed of married woman void. Such a deed, executed by a married woman without 
her husband joining with her, is void, (a.) ■ 

Bill by the devisees of Richard McCurdy (who was deceased), 

to set aside a conveyance of land which he had made to Diana 

Thompson, his daughter, the wife of John Thompson, and 

61 dated September 27, 1834. *The bill charged Thompson 
and his wife with fraud in procuring said deed, and alleged 

that afterwards (in December, 1834), on said Richard threatening 
legal proceedings to set the same aside, said Diana executed, 
acknowledged and delivered to him a deed to reconvey the same 
lands, in which deed her husband did not join, but said Richard, 
who was an ignorant man, received the same, not knowing that 
the husband's joining therein was necessary ; that in the following 
September said Richard died, leaving a last will, under which 
complainants claimed, and which had been duly proved. 

62 *The bill prayed that the deed to said Diana might be 
decreed to be void and ordered to be delivered up to be 
canceled, and that an account might be taken, etc. 

63 '*'The answer fully denied all fraud ; averred that the 

deed to said Diana was given by said Richard at his urgent 

- 

(a.)— This rule of the common law was changed by statute in 1855, and since that 
time a married woman may convey her lands alone, by deed executed and acknowl- 
edged in the same manner as if she were unmarried. See Compiled Laws, §3292 ; 
Farr v, Sherman, 11 Mich., 83 ; Watson v. Thurber, Ibid, 467. And husband and wife 
may convey directly to each other. Burdeno v. Amperse, 14 Mich., 01. 
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reosTY liliB into tbeir £uiii1t ^ati rapport him <)unng K)$ iMitxiral 
life, ^riiSda a^reeiDeDt tber zd^^ ju»i fill It |wrft\rTO<Hl ; *»ul tK*l 
ihe deed miiemrds execuK^ bj said DiAa:^ and doiixvtyHt t<> ^d 
BJckud, ms executed JU th^ reqiMst juad ibr tk« s;Mi5<koi4i>ii <>f 
said Bkliard, in oi>der to decore to him the sup|>i>n A^rrc^t U)>«>ii^ 
he, the aid Kchard, having expreawd fears that a claim Mi up 
bj <me of the complainants against said John Thomp^icm might 
otherwise d^ire him of the provision he had mad« fi>r hit 
old age. 

*The case was submitted on bill and answer* 6d 

A. D. Fraxer for complainant. 

B. R H. WUherdL for defendants. 

Thb Chancellor. — ^The consideration for the deed flpom Rich* 
ard McCurdj to Diana Thompson was a good and sufficient con* 
sideration, and the condition having been performed, there can be 
no doubt that the title of the defendants, John Thompson and 
wife, to the land in question is good. 

The conduct of the defendants, John and Diana Thomi)ton| 
seems to have been not only just, but meritorious. 

The deed from Diana Thompson to Richard McCurdy is stated 
in the answer to have been executed as security merely, and hav- 
ing been destroyed or canceled by the grantee, in pursuance of 
the agreement of the parties, cannot form the foundation of any 
claim of the present complainants. That deed was also void in 
itself, it having been executed by a fane covert without her 
husband's joining with her. (See Sexton v. Pickering, 3 Hand. 
R., 468.) 

No relief is prayed against Carson McCurdy, the other 
defendant 

The bill must be dismissed with costs. 

BiU dismissed. 
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John Bt. Bomier v. Thomas CaldwelL 

Bpeciflc performanee of parol contrcut : What wiU take case out of statute of frauds. 
Specific performance will be decreed of a parol contract for the conveyance of 
lands where the vendor has received a considerable portion of the purchase 
money, caused the land to be surveyed, put the vendee in possession, and 
allowed him to retain such possession and maJce valuable improvements. In 
reliance on the contract, for a series of years : these acts of part performance 
being sufficient to take the case out of the statute of frauds. (a>) 

The bill in this case was filed for a specific performance of a 
parol contract to convey land. 

The bill states that some time in the year 1830 the complain- 
ant and defendant entered into an agreement, in and by which 
the defendant sold to the complainant a certain tract of land sit- 
uated on Otter creek, in the county of Monroe, being three 
arpents in front and twenty-five in depth, in consideration of 
which the complainant was to pay $150 ; $80 of this sum was to 
be paid immediately in cattle, and the balance in the three years 
thereafter ; that it was understood by the parties that if the com- 
plainant found it inconvenient to pay the balance in three years, 
that then and in such case the defendant was to give further 
time, and would receive, instead of money, cattle or grain, as 
might suit the convenience of the complainant. 

(a.)— This case is more ttHly stated and considered on appeal in the Supreme 
Oourt, where the opinion was delivered by Fletciibr, Oh. J. It is reported in 8 
Mich., 483, and the foUowing is the syUabus : 

What is material in a contract to convey lands. In a contract for the conveyance 
of land, the time, place and mode of payment are not considered matters <^ sub- 
stance unless by the express stipulation of the parties they are declared to be 
so, or unless firom the special nature of the case, and the necessary intention 
and understanding between the parties, they must be deemed materiaL There- 
fore where on a biU for the specific performance of a parol agreement for the 
purchase and conveyance of lands the contract as proved varied in these par- 
ticulars firom that set out in the biU, but corresponded in other respects, the 
variance was held not material. 

JParty in defauU uHU be relieved wfiere it is not unconscientious. Where the parties 
to an agreement have not expressly stipulated that performance at a particular 

00 
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Hie bill farther states thai the agreemeDt waa not reduced to 
wiitiiig, the oomi»]aiiiant haTing full ooofidenoe in the integrity of 
the deftpdant; thai the defendant caused a survey of the land in 
question to be made, and put the complainant in the f\ill posses* 
sion thereof, which possession the complainant has ever since 
held, and paid the taxes thereon ; that the complainant, pursuant 
to said agreement, did deliver to the defendant cattle valued at 
$80 ; that on the 10th day of July, 1835, the complainant ten* 
dered to the defendant the sum of $94.50, being the balance of 
the consideration money and interest, which he reAised to accept 

• 

time shall be an esscftitial part of the agreement, and where, fVom the ctivum* 
stances and nature of the contract, and the situation of the parUci^, thero would 
be no particular hardship upon the party against whom the execution of the 
contract is sought to he enforced— the conduct of the party in defViuU not !)eiiig 
unfair or his claim unconscientious— a court of equity, so thr as pcrfbrmance 
at the time is concerned, will aid the party in deAitult, and decree a specillo 
execution of the agreement as the only adequate measure of equitable Justice 
between the parties. 

What part performanee wiU take ccue out of tlta^M/t c^yVouds. Where, under a tiarol 
contract for the purchase and conveyance of lands, the vendor hati caused the 
land to be surveyed, received upwards of one-half the purchase price, put the 
vendee in possession, and had permitted him to retain that possonsion fbr sove- 
ral years, in reliance upon the contract, and without taking any stops to put 
an end to it : Held, that these acts of the vendor constituted such a part per* 
formance as to .take the case out of the operation of the statute of Arauds, and 
entitle the vendee to a speciHc performance of the agreement. 

BfSL for tpeeiflc performanct, what U maH tet forth : Evidenoe not UKtrranted 6y oUe- 
gcMons mutt be dieregarded. In a bill for the speciilo performance of a parol 
contract for the conveyance of land, the general fticts relied upon showing a 
part performance as a ground for taking the case out of the statute of Arauds, 
and for enforcing the agreement, must be speciflcally set forth. And if evi- 
dence is taken in the case of valuable improvements made by complainant on 
the land in controversy, when there is no allegation in the bill with respect to 
such improvements, the court cannot consider such evidence in the decision of 
the cause. 

That time is not generally of the essence of such contracts, see Wallace v, Pidge, 4 
Kick, 670 ; Morris v. Hoyt, 11 Mich., ; Richmond v. Robinson, 12 Mich., 103 ; Converse 
V. Blumrich, 14 Mich., 100. That it may become so where the vendee delays until the 
value of the property is essentially changed, see Smith v. Lawrence, 16 Mich., 400. 

Tliat the court cannot give relief on a case proved but not put In issue by the 
l^eadiags, see Wurcherer v. £tewitt, 10 Mich., 468 ; Peckham v. BnAun, 11 Mloh., 
iSS ; Donn v. Dunn, 11 Mich., 284 ; Moran v. Palmer, 18 Mich^ 807. 

And on the general subject of speciilc performance, see Bnrteh v. Hogge, ante 81, 

it 
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The answer denies making the agreement set out in the bill, but 
admits that an agreement was made in substance as follows : 

68 * *The defendant agreed to sell the land in question to the 
complainant, but defendant does not recollect whether the 
complainant was to paj two or three dollars per acre ; that the 
defendant was to receive $80 in cattle from the complainant in 
part payment, upon the delivery of possession of said land ; that 
the complainant further agreed to deliver to the defendant during 
the fall next succeeding, a certain yoke of oxen as a further pay- 
ment, and the balance in three years, with interest, and also to 
pay the taxes on said land, and on two other tracts which the 
defendant owned. 

The defendant denies that he agreed to give further time after 
the expiration of said three years, to pay the balance of the con- 
sideration money, should the complainant find it inconvenient to 
pay such balance, or receive grain instead of money, or any other • 
cattle than the yoke of oxen which the defendant avers the com- 
plainant was to deliver in the fall ;* the defendant further states 
that it was understood between the parties that a bond for a deed 
was to be given to the complainant upon receiving the said yoke 
of oxen, and a deed upon the payment of the whole amount 
agreed to be paid. 

The defendant admits that in the &M of 1835 the complainant 
called upon him, and said that he was ready to pay the amount 
due for the purchase of the said tract of land, etc., and further 
admits that the complainant asked him, the defendant, to receive 
the balance due, which the complainant said he then had in 
money, etc. 

Whipple and Vandyke, for complainant. 

» 

F. Johnson, for defendant. 

The Chancellor. — From the testimony there can be no doubt 
that the agreement between the parties was substantially as stated 
in the bill. 

By the testimony in the case, it appears that the price to be 
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paid by the oomplaiiiAnt for the land waa $150 ; that $80 
was "^paid down, leaving only a balance of $70 due ; that 69 
the land was sorvejed by defendant, and that he put the 
complainant in poesesBicui. It further appears that complainant 
has resided on the land ever since, and that he has built an addi- 
tion to the house, has cleared, fenced and improved sotae twenty- 
five acres of land, and set out an orchard. The improvements are 
estimated by the witnesses at from $200 to $500. 

The payment of so considerable a portion of the purchase 
money, the being placed in possession by the defendant, and the 
long occupation by the complainant, and valuable improvements 
made by him on the premises, are such acts of part performance 
as to take the case out of the statute of frauds. 

It is next to be considered whether there has been such a neg- 
lect to perform the conditions of the contract, on the part of the 
complainant, as to preclude him from relief in this court. 

There is some discrepancy between the answer and the testi- 
mony as to what the precise terms of the agreement were. 

The witnesses Lavigne and Antaillaird both state that the 
agreement was, that after the payment of $80, the defendant was 
to give the complainant three years to pay the balance, and that 
if the defendant was not then able to pay, he would give him a 
longer time and would not trouble him. The defendant, in his 
answer, says the complainant was to have delivered to him 
another yoke of oxen in the fall, and that then he was to have 
three years to pay the balance. He further says his object in 
selling the land was to obtain the oxen in the fall, and also 
because he should want money at the end of three years. 

It is conclusively established that the price to be paid for the 
land was $150, and that $80 was paid down, and that the balance 
due was but $70. Now if the oxen had been delivered in the 
fall, at $50, there would have been but $20 remaining. 

It seems somewhat strange that the defendant (who is a man of 
wealth, as appears) should let either the one or the other of these 
objects form the inducement to the sale. 
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From a view of the whole case, I am led to the concla- 
70 sion *that this matter of the delivery of the oxen in the 
&11 did not form any part of the original contract, &nd 
that this matter is improperly blended with the agreement set up 
in the answer. It seems incredible that three years' time should 
have been given to pay the $20, with the assurance that, if it 
should become necessary, the time should be further extended. 

The defendant states in his answer that he does not remember 
whether the price of the land was $150 or $225. Now, if he 
cannot remember what the price of the land was, it may be pre- 
sumed, without any imputation of intentional mis-statement, that 
he may have so &r, at least, forgotten its details as to have min- 
gled that which was a matter of subsequent conversation with the 
original agreement* Three witnesses concur in their statements 
with regard to the price to be paid for the land, and as to the 
terms of agreement between the parties; and this statement of the 
agreement which is given by the witnesses was made by the par-^ 
ties about the time the sale was made, and when it was fresh in 
the recollection of both the complainant and the defendant. The 
terms of the agreement were simple and easily understood, and 
the witnesses all concur that $150 was to be paid for the land, 
$80 of which was paid down, the balance to be paid within three 
years ; that the complainant stated at the same time that, from 
the relation which existed between him and the defendant, if 
defendant could not pay him the balance at the end of the three 
years, that he would not trouble the defendant, but would give 
him further time. Can this be reconciled at all with the &ct that 
the balance was only $20 ? There can be but little doubt that 
the witnesses state the contract correctly, and that this agreement 
to deliver the cattle in the &11, and to pay taxes, was in pursu- 
ance of the agreement that the defendant would receive cattle or 
grain for the balance. This is perfectly consistent with the con- 
versation between the complainant and the defendant, mentioned 
by Le Due in his testimony, and in no other way can the whole 
of the testimony be reconciled. 
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When the defendant said to the complainant, *' You did not 
bring the oxen!*' the complainant replied, bj way of 
apology, *that one of them had died ; and this conversa- 71 
tion is perfectly consistent with the testimony of the three 
witnesses firdt named. In their statement of the agreement there 
appears to have been no condition that the complainant was to 
deliver to the defendant a pair of oxen, as stated in the answer. 
This must have been a matter of subsequent conversation, and 
in no other way can it be reconciled, either with the testimony or 
the other facts in the case. 

But even supposing this condition had made a part of the orig- 
inal agreement under the facts in the case, this court would 
hesitate much before it would refuse relief to the complainant. 

Here the- excuse for the non-delivery of the oxen was, that one 
of the oxen died before the time they were to have been deliv- 
ered. The defendant permitted the complainant to remain in 
possession, without taking any steps to rescind the agreement, 
until 1835, and permitted him to go on uninterrupted to make 
valuable and permanent improvements on the premises. This 
csfie, in itself, is not of great importance, but it is important to the 
complainant, as it involves the labor of many years. 

I cannot well conceive of a case which would call more strongly 
upon the court to decree a specific performance of a contract, on 
the ground of part performance, than this. The tender on the 
part of the complainant was sufficient under the circumstances ; 
it was an offer to pay the balance, which was refused by the 
defendant 

The complainant must have a decree for a specific performance 
upon payment of the balance due, with interest 
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David Gooper and Charles Jackson v. Hiram Alden and others, 
Ck>mnii88ioners of Internal Improvement, and the Mayor, 
etc., of Detroit. 

OrdfT for injundion by ojOHcer out of court : Motion to dissolve. Aa injunction 
granted by a Justice of the supreme court, in cases where the statute author- 
izes it, stands upon the same footing as if gpranted by the Chancellor ; and in 
either case it is competent for the defendants, in vacation, and before they put 
in their answer, to move to dismiss the injunction for want of equity in the bill. 

Lot oumers in Detroit, rights of in streets. Purchasers of lots in the city of Detroit 
acquire no other or greater rights fix>m the fact that said city was laid out by 
the governor and Judges of the late Territory of Michigan, under an act of Con- 
gress authorizing them so to do, than they would acquire if the same had been 
laid out by an individual who had legally dedicated certain portions tot streets 
and alleys. 

Rights of lot owners in streets : Power of city to lease street. Purchasers of lots 
bounded on a street or square acquire a right to have such street or square 
preserved and appropriated to the uses for which it was dedicated, and the 
city, in the absence of any express authority, has no power to lease any por- 
tion <^ such street or square, to be used for a purpose destructive of the ends 
for which it was originally dedicated, (a.) 

Injunction to prevent improper appropriation of street Where land is dedicated to 
a particular purpose, and the municipal authorities undertake to appropriate it 
to an entirely different one, they may be restrained by injunction, on the appli- 
cation of an adjoining lot owner, Anom so doing. 

Corporaie powers of Detroit The corporation of the city of Detroit has no power 
except that which is conferred by the act of incorporation or other acts spe- 
cially relating thereto. (&.) 

Commissioners of intemai improvement power of to appropricUe streets. The com- 
missioners of interiial improvement have no right, under the general powers 
conferred on them, to appropriate a portion of a street in the city of Detroit for 
the purpose of erecting offices and other buildings thereon, (c) 

Injunction against public officers. Equity has undoubted Jurisdiction to interfere by 
injunction where public officers are proceeding illegally and improperly, under 
a claim of right, to do any act to the injury of individual rights, (d.) 

(a.)— See People v. Carpenter, 1 Mich., 178. See, also, a very ftdl discussion of this 
general subject in Milhau v. Sharp, 17 Barb., 436 ; Same v. Same, 28 Barb., 228 ; same 
case on appeal, 27 N. Y., 611. 

(b.y—The general inclination of courts seems to have been to construe all charters 
of incorporation strictly, and to require the corporation in all cases to show legisla- 
tive authority for the powers it assumes to exercise. See Dunham v. Rochester, 6 
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The bill in this case was filed September 20, 1838, and stated 
that complainant Jackson was the owner in fee of the west half 
of lot number 43, and that complainant Cooper was the owner in 
fee of the east half of said lot, and also the entire lot 42, both of 
said lots being in section six of the city of Detroit, according to 
the plan of the city made and adopted by the governor and 
judges of the late Territory of Michigan, pursuant to the provi- 
sions of an act of congress for that purpose. 

"^That said lots were situated adjoining and fronting on a 73 
public street called Michigan Grand avenue, 200 feet 
wide ; that said street was laid out and established as a public 
street and open space, not only for the free and uninterrupted 
use of all the citizens as a street, but for the ornament of said 
city, and more especially for the convenience, benefit, use and 
healthfulness of the lots adjacent to and situated on said avenue ; 
that complainants, and those through and under whom they 
claim, had been in the full, peaceable, quiet and uninterrupted 
possession of said lots and of said avenue, as an easement, for 
more than twenty-five years last past; that they gave a much 
greater price for the lots than they would have done, had they 
supposed they did not acquire a vested right in said avenue as 
permanent and indefeasible as in the lots themselves ; that they 
had expended large sums of money in improving said lots, had 

Cow., 466 ; Mayor of Savaniiah v. Hartridge, 8 Ga., 28 ; Boohester v. CoUins, 12 Barb., 
559 ; Reed v. Toledo, 18 Ohio, 101 ; Mt. Pleasant v. Breeze, 11 Iowa, 888 ; Bennett v. 
Birmingham, 31 Penn. St., 16. 

(&)— In People v. Carpenter, 1 Mich., 178, it was said that neither the common 
eouncU of Detroit nor the governor and judges (the legislative authority) of Bfiohi- 
gan Territory could authorize the exclusive use of any of the streets of the city 
by individuals. This is unquestionably true so fttr as the appropriation would 
interfere with the vested rights of adjoining individual lot owners, and to that 
extent the case of Carpenter supports the present. 

(d.)— See Brown v. Gardner, poaL 200. The right to restrain public ofllcers by 
injunction, when proceeding illegally, was also recognized in Williams v. Detroit, 2 
Mich., 600; Woodbridge v. Detroit, 8 Mich., 274; Palmer v. Rich, 12 Mich., 414; 
KiUer v. Grandy, 13 Mich., 640; Conway v. Waveriy, 16 Mich., 267 ; School District 
V. Dean, 17 Mich., 228 ; Ryan v. Brown, 18 Mich«, 196 ; Kinyon v. Dnchene, 21 Mich., 
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erected expensive buildings and actually resided thereon with 
their families for several years. 

That the mayor, recorder, aldermen, etc., of the city of Detroit, 
September 4, 1838, executed a lease to the people of the State of 
Michigan, reciting that, 

" Whereas, Pursuant to a call of the mayor of the city of 
Detroit, a meeting of the freemen was held at the city hall, in 
said city, on Thursday, the second day of August, A. D. 1838 : 
And whereas, after said meeting was duly organized, and. the object 
of the call explained, the following resolution was adopted by 
said meeting, viz : 

^'Resolved, That the common council of said city be authorized 
to lease to the State of Michigan a space in Michigan Grand ave- 
nue, betw,een the city hall and Bates street, adjoining Bates street, 
sixty feet in width and extending one hundred and forty feet 
towards the city hall, for the purpose of erecting a brick building 
for a depot for passenger cars, and for other purposes connected 
with the operations of the Central Railroad; and also the privi- 
lege of laying a track or tracks from the present termination of 
the railroad, in the most eligible manner, to the aforesaid ground 
between Bates street and the city hall. 

74 *" Now," therefore, be it known, that the common coun- 
cil of said city, in obedience to the resolution of the 
freemen of said city, above recited, so far as they have power and 
authority under the city charter and amendments thereto, and 
without the intervention of a jury to assess private damages, 
and in this manner so to do, do hereby lease to the people of the 
State of Michigan all that space of ground in the center of Mich- 
igan Grand avenue, in said city, between the city hall and Bates 
street, sixty feet in width on the west side of Bates street, adjoin- 
ing said Bates street, and extending one hundred and forty feet 
towards the city hall, for the purpose of erecting thereupon a 
brick building, to be used as a passenger car house and for rail- 
road offices, connected with the operations of the Central railroad 
only. And the said common council, so far as they have power, 
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aforesaid, do hereby also grant to the people of the State of 
Michigan the other privil^es in said resolution of the freemen 
above recited, for the purposes therein specified, 

^ It being always understood, however, and these presents are 
upon these express conditions, and not otherwise, viz : 

"That these presents and the privileges and ground hereby 
granted and leased to the people of said State, sliall continue and 
be in force so long as said ground and the buildings thereon to be 
ereoted, and said privileges, shall be used and occupied for the 
purposes hereinbefore specified and mentioned, and that as soon 
as they shall cease to be thus used and occupied, they shall all and 
singular forthwith revert to the mayor, recorder, aldermen and 
freemen of the city of Detroit, and these presents from thence*, 
forth be null and void. 

"And upon the further condition, that no more than one track 
or railway shall be placed or made across Woodward avenue, from 
the present termination of the railroad, for the purpose of arriv- 
ing at said passenger car house. 

"And upon this furtlier condition, that in case the people of 
said State, or their agents, or the commissioners of the Central 
railroad, or the acting commissioner thereof, do not, within one 
month from, this date, notify the common council of said 
*city of the acceptance of this lease and privileges hereby 76 
granted, subject to the provisions, conditions and under- 
standing hereinbefore and hereinafter contained, or in case the 
said people or their agents, or said commissioners or commissioner, 
or his or their successors in office, do not, within the period of one 
year from and after the date of such notification to said common 
council, have erected and completed the aforesaid brick building, 
and in use for the purposes aforesaid ; then, and in each of these 
cases, these presents shall cease, be inoperative, null and void. 
And these presents are upon this further express condition and 
understanding, and not otherwise, viz: that the said State of 
Michigan shall and will, from time to time, and at all times, save 
hannlees and keep indenmified said common council and every 
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member thereof, and the mayor, recorder, aldermen and freemen 
of the city of Detroit, of and from all damages, sums of money, 
costs, charges, troubles, suits and expenses which they or any of 
them shall or may, at any time hereafter, be put unto, by being 
compelled to pay damages or sums of money to individuals, by 
reason of said common council having executed these presents, or 
on account of said space of ground and privileges hereby granted 
being used or occupied as aforesaid. In testimony,'' etc. 

That if said road should be constructed and laid down as con- 
templated, it would pass along the entire front of complainants' 
dwelling houses and premises on Michigan Grand avenue, and 
near to the same ; and that if the building contemplated by the 
lease should be erected, it would greatly incumber said avenue, 
and block up and obstruct the free use of the same, and extend 
across the entire front of said lots, to the great annoyance and 
damage of complainants. The bill charged that the lease was 
made without authority ; it further stated that the commissioners 
of internal improvement did, on or about the same day the lease 
was made, accept the same in behalf of the people of the State of 
Michigan, and by a resolution of the board directed the acting 
commissioner on the Central railroad to go on and erect the 
buildings, and lay down the track of the railroad, as con- 

76 templated in the lease, wi&out '^'providing any compensa- 
tion whatever for complainants' damages; that Hiram 
Alden, the acting commissioner, had employed engineers and other 
persons, and actually commenced the construction of said road 
and buildings, and threatened to continue the same; that the 
necessary grade for said road would elevate the same from one 
to three feet above the general level of said avenue. 

The bill prayed an injunction to restrain the commissioners 
from constructmg the road and erecting the buildings, in said 
Michigan Grand avenue, etc. 

Upon proof of the sickness of the chancellor, an injunction was 
granted, according to the prayer of the bill, by the Hon. George 
Morell, one the justices of the supreme court, September 20, 1838. 
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A motion was now made to dissolve the injunction for want of 
equity in the bilL 

P. Morey, attorney-general, for defendant Alden. 

1. The complainants do not show sach rights as will authorize 
the court to interfere in their behalf by injunction, nor such a 
case as will sustain a decree. 

2. If the court should be against us on the first point, then we 
say, that by their own showing in the bill, they have an ample 
and complete remedy at law for the injury complained of; for if 
they have rightf to sustain this proceeding, they must have suffi- 
cient to sustain a suit at law for the trespass ; or, if their property 
is injured, they can appeal to the appraisers under the provisions 
of the 15th section of the act for the regulation of internal improve- 
ment, etc., page 197^ session laws of 1837, 

3. By the provisions of the 20th section of the act relative to 
the city of Detroit, approved April 4, 1827, and the 1st section of 
an act to amend the same, approved June 29, 1832, the common 
council are vested with full power and authority **to make or alter " 
sheets and " generally to do and perform under the by-laws and 
ordinances or other directions of the common council/' whatever 
may be for the regularity^ pubUo healthy and convenience of the 
cUy, 

*And by the lease set out in the bill, all this power is 77 
delegated to the board of internal improvement. This, it 
is contended, must operate as an estoppel of any claim of the com- 
plainants, and as a relinquishment of damages by the city of 
Detroit ; and on this ground, it is contended there is no equity 
shown in complainants' bill, or rather that their own showing 
divests them of a right to interfere. 

4. But conceding all other grounds, it is still contended that 
the " right of eminent domain/* under our constitution and laws, 
must remain with the sovereign power, the people ; and that the 
defendant, Hiram Alden, acting commissioner of the Central rail- 
road, who appears for the purpose of making this motion, teas but 
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cbcting 08 the agent of the people in the exercise of this right, in doing 
the acts complained of in the bill, and consequently that no court 
can interfere with or restrain him and his associates, in the exercise 
of the power thtis delegated to them by the sovereignty of the State, 

It is urged that this right of "eminent domain** was intended 
to be exercised by the legislature, and that it is fully delegated to 
the commissioners of internal improvement by the 15th section of 
the act for the regulation of internal improvement, and for the 
appointment of a board of commissioners, approved March 21, 
1837. (See session laws of 1837, pages 197 and 198.) 

The following authorities are referred to as fully sustaining the 
construction contended for. (Rogers v. Bradshaw, 20 Johns,, 735^ 
and cases cited ; Wheelock v. Young and Pratt, 4 Wend,, 6^7 ; 
Beehman v. Saratoga and Schenectady H, R, Co,, 3 Paige, 72^ 73, 
and cases cited ; Varick v. Smith and Attorney- General, 5 Paige, 
137 ; The Mohawk Bridge Co, v. The Utica and Schenectady R, R, 
Co,, 6 Paige, 560 to 565 ; and the Charles River Bridge Co. v. 
The Warren Bridge Co,, 11 Peters, 536 to 583, and the cases cited.) 

5. It is contended also, that the allegations in the bill show that 

the people of the State of Michigan, the grantees in the lease, 

which the complainants seek to have delivered up to be canceled, 

should have been made parties to the bill, and that the 

78 '''injunction should be dissolved because their rights cannot 
be infringed in a case to which they are not parties. 

Woodhridge & Backus, contra, (Argument omitted.) 

84 *TnE Chancellor. — A preliminary objection is made 
by the counsel for the complainants^ that the injunction in 
this case, having been allowed upon the bill, as sworn to, and no 
answer having been put in, nor the state of the case varied, it is 
not competent, or according to the course of practice, to move to 
dissolve on the same state of facts in vacation. 

Our statute (R. S., 876, sec. 103) authorizes the justices of the 
supreme court severally, to " exercise the powers of the chancellor, 
with respect to the granting of injunctions," in certain cases. An 
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injunction granted bj a justice of the supreme court, in cases 
where the statute authorizes it, stands upon the same footing as if 
granted by the chancellor, and in either case, it is competent for 
the defendants in vacation, and before they put in their answer, 
to move to dissolve the injunction for the want of equity in the 
bill. (See Mintum v. Seymour, 4 Johns, Ch.,'173.) 

It is urged by the counsel for the complainants, that the mayor, 
recorder and aldermen had no authority to make the lease to the 
commissioners of internal improvement ; that the city of Detroit, 
having been laid out by the government of the United States, and 
lots purchased with reference to the plan of the. city, adopted by 
the government at the time of laying out the same, the purchasers 
have acquired vested rights of such a character, that the plan of 
the city, thus adopted and established, cannot be changed 
or in any manner interfered *with, even by the full and 85 
express authority of legislative power, and that the exer- 
cise of such a power is regarded in the light of a revocation of a 
grant, or the violation of the obligation of a contract, and the 
cases oi Fletcher v. Peck, and Dartmouth College v. Woodward, are 
cited in support of this doctrine. I cannot view the question in 
this light I am unable to perceive that the United States, by 
authorizing their trustees, the governor and judges, to lay out a 
town, intended to convey or did convey, any other or greater 
rights to purchasers of lots in the premises, than would be acquired 
by purchasers of lots where an individual had laid out a town or 
city, and had legally dedicated certain portions for streets and 
alleys, cm which lots were bounded. But it is undoubtedly true 
that purchasers of lots bounded upon a street or square, acquire a 
right and are interested in its preservation, and the application of 
Buch street or square to the uses for which it was dedicated ; and 
ahould any city corporation, without full and express authority so 
to do, undertake to grant any portion of such public street to 
other individuals, to be used for any purpose which should be 
destructive of the ends for which such street was originally dedi- 
cated, such grant would be void. It is not necessary to discuss 
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at present, the extent or the limits of the legislative power to 
authorize an improvement in a city or town, by the change of a 
plan, or a mere easement as a right of way for a railroad, or even 
the absolute appropriation, for the purpose of erecting permanent 
public buildings. 

If the ground had been dedicated to a particular purpose, and 
the city authorities had appropriated it to an entirely different 
one, it might afford ground for the interference of a court of chan- 
cery to compel an execution of the trust, by restraining the cor- 
poration, or causing the removal of the obstruction. (See Barkley 
V. HoweWs Trustees^ 6 Peters, 507.) 

It is contended that the common council of the city of Detroit, 
in granting the lease set out in the bill, have exceeded their 
powers ; that no such authority has been given to the city autho- 
rities by the statutes creating and governing the corpora- 
86 tion, *and that the act making such grant is void, and can 

in no manner affect the rights of the complainants. 
The authority of the common council to lay out, change or 
alter any street or highway, is contained in the second section of 
the act entitled " An act to amend an act entitled * An act rela- 
tive to the city of Detroit,* approved June 29, 1832," which pro- 
vides ''that when any street, lane, alley, sidewalk, highway, 
water course or bridge, is proposed to be laid out, established, 
opened, made or altered by the said common council in said city, 
due notice shall be given to all persons whose property will be 
affected thereby, and a jury shall be drawn," etc., " who, after 
being sworn, shall go on to the premises on which it is proposed 
to lay out, establish, open, make or alter any street, lane, alley, 
sidewalk, highway, water course or bridge, as aforesaid, and from 
an actual view of the premises, shall, upon their oaths, determine 
whether the public improvement or convenience require the thing 
proposed should be done, and if they agree in the affirmative, 
then they shall proceed to assess the damages, if any, upon any 
property affected thereby, respectively, to each owner or occupier 
thereof, and the said damages shall be paid before such improve- 
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ment or alteration shall be made, and within one month after the 
verdict, which shall be returned to, and recorded in the mayor's 
court, shall have been rendered," etc 

The other sections of the acts relative to the city of Detroit, 
referred to, have no application to the present case. The corpora- 
tion of the city of Detroit have no power, except that which is 
derived from the act incorporating the same, or the acts specially 
relating thereto. (See The People v. The Corporation of Albany^ 
11 Wend., 6U : Oakley v. The Trustees of WiUtamaburg and Mon- 
roe, 6 Paige, 262,) 

Does the statute above referred to authorize the corporation of 
the city of Detroit, by a vote or lease, to make a permanent 
appropriation of a part of one of the streets of the city for the 
purpose of erecting a large and permanent building, and to the 
great injury of individuals? Is it such an alteration or change 
of the public street as is contemplated by the act ? The 
"^corporation have not pretended to follow the forms of law. 87 
It is so alleged, and their acts show it to be so. The lease 
18 carefully guarded. It says : '' The common council so far as 
they have power and authority, under ,the city charter and 
amendments thereto, and without the intervention of a jury, to 
assess private damages, and in this manner so to do, do hereby 
lease to the people of the state of Michigan," etc. This lease 
purports to have been executed by virtue of a resolution of a 
public meeting of the freemen of the city of Detroit. But this 
cannot vary the case ; a portion, or even a majority of the citizens 
cannot legislate upon the rights of others in this way. It is com- 
petent for individuals to stipulate as to their own rights or their 
own property, but they cannot in this way interfere with the 
rights or property of others. 

The hasty conclusions of a public meeting, regulated by no 
forms or rules of proceeding, would be substituted for the safe 
guards of our constitution and laws. It would be deserting at 
once the learning and the labors of the statesmen and law-givers 
who have endeavored to define and protect the rights of property 
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among other rights,* and submitting all to the passions or interests 
which should prevail at the moment. If it is competent to lease 
a street in this manner to be occupied for this purpose, it would 
be for any other purpose ; and whoever should happen to be the 
individual whose dwelling was approached in this manner, would 
be fully sensible of the danger and inconvenience of such an exer- 
cise of power. It is not in the power of the city authorities, at all 
events, under the existing laws, to make such a grant to the 
injury of any individual ; and the complainants may properly 
treat this proceeding, as far it interferes with their rights, as void, 
and as conferring no authority upon the commissioners of internal 
improvement to erect the building complained of, to their injury. 
But it is insisted that if it should be found that the common coun- 
cil exceeded their powers in granting the lease in question, still 
the commissioners of internal improvement have full authority to 
do the acts complained of by the bill. 

This presents a difficult and important question. 

88 *By the thirteenth section of the act for the regulation of 
internal improvement, etc. (Sesdon Laws of 18S7y page 
196\ the board of internal improvement are authorized and 
required to establish the rates of toll, etc., and " to erect all such 
toll houses, weighing scaled, offices, and other edifices ; and also to 
purchase such grounds for the convenience thereof as they may 
think necessary for the convenience and profitable use of their 
canals or railroads," etc. 

The 15th section of the same act provides that '' the said board 
are hereby empowered to receive any cessions or grants for the 
use of the people of this State, from any person or persons, of any 
lands through which any line of canal or railroad or other public 
work, shall have been located. Said board of commissioners, and 
every acting commissioner under their direction, shall be, and 
they are hereby, vested with all the privil^^es and powers neces- 
sary for the location, construction and keeping in repair all canals, 
railroads and other improvements of which they may have charge; 
and the said board, their agents or those with whom they may 
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contract for working or repairing any of said works of internal 
improvements, or any parts thereof, may enter upon, use and 
excavate any land which may be wanted for the site of the same, 
or any other purpose which is necessary in the construction or 
repair of any of said works," etc. 

It is said, by the counsel for the defendants, that these two 
sections give the commissioners fnll power and lawAil authority 
to do all that it is allied in the bill they have done, or contem- 
plate doing. 

Have the l^slature, by these general powers, authorizing and 
requiring the commissioners to erect toll houses and other edifices, 
and to purchase the lands necessary for the convenience thereof, 
etc., authorized them in the manner complained of by the bill, to 
appropriate and occupy a public street for a permanent building, 
140 feet long by 60 feet wide, to the great damage, as alleged in 
the bill, of ^ the complainants? 

After the most careful examination, I have been led to the con- 
clusion that the legislature did not contemplate conferring 
^this power on the commissioners, and that no such power 89 
18, by the act, conferred. 

In order more fully to understand this question, it may be well 
to refer to the laws of the State of New York upon this subject, 
and the construction which has been given to the powers of the 
commissioners conferred by those laws. 

By the 16th section of the revised laws of New York, full power 
is given *^ to erect on, and take possession of, and use all lands, 
streams and waters, the appropriation of which for the use of such 
canals and works, shall, in their judgment, be necessary." By 
the 19th section of the same law, it is provided ** that whenever 
for the purpose of constructing a canal or making any extraordi- 
nary repairs or improvements, it shall be deemed necessary by 
the canal commissioners having charge of the work, to discontinue 
or altar any part of a public road on account of its interference 
with the proper location or construction of such work, he shall 
make or direct to be made, sach discontinuance or alteration." 



89 CASES IN CHANCERY. 

« Cooper V, Alden. 

By the 24th aecticm of the same law, the board of commisBioners 
are authorized to erect such toll houses, offices and other edifices, 
and purchase such grounds for the convenience thereof, as may be 
deemed necessary for the profitable use of the canals," etc. 

It would seem, then, that the legislature of the State of New 
York, only contemplated the discontinuance or alteration of any 
public road in case of its interference with the proper location or 
construction of the canal, repairs or improvements, and deemed it 
necessary to authorize it, by special authority, so to do. The 
general powers given to the commissioners in this act, are substan- 
tially the same as the powers conferred upon the commissioners of 
our State by the act above referred to. For the purpose of offices 
or edifices, I am inclined to believe that the laws of New York 
contemplate the acquisition of lands by purchase or grant, only. 
It certainly does not contemplate occupying a highway, in a case 
like the one now before this court ; but only in cases where the 
highway shall interfere with the public works. 

90 "^By the 13th section of the act of this State, before 
referred to, the commissioners are authorized to construct 
all houses and necessary edifices, etc., and to purchase lands for 
the convenience thereof, etc. ; and it is urged that by the general 
powers contained in the 15th section of the same act, it is compe* 
tent for the commissioners to appropriate a part of one of the 
public streets for the purpose of erecting thereon the proposed 
edifice, and to extend the railroad some twenty rods, as appears 
firom the plat exhibited, from its present termination, and directly 
away from the route, and not as a connecting link between its 
points of termination. Can it be fairly inferred from the act, that 
it was contemplated to authorize the occupation and obstruction 
of highways for public buildings, in this way ? 

I cannot view the powers conferred by the 15th section in any 
other light than as applying to cases where it became neceamry to 
appropriate property, and interfere with private rights, in carry^ 
ing out the great objects of the law to connect the two points of 
termination by a continuous railway, and that the legblature did 
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Dot contemplate or intend to confer the power to construct lateral 
ways to the distance here contemplated, and there appropriate a 
public highway for the purpose of a large permanent building for 
car houses and offices. 

The strongest case to be found in support of the exercise of such 
broad powers, is the case of Rogers v. Bradshaw, 20 Johns, y 7S5. 
In this case, where the route of the canal interfered with a turn- 
pike road, the supreme court held that the commissioners were not 
justified in placing the road on adjoining lands, although it was 
proved in the cause that the one or the other must yield. On 
appeal to the court of errors, it was held that the general autho- 
rity to discontinue a public highway included a turnpike ; and, 
also, that under their general powers, it was competent for them 
to make this diversion of the turnpike from the necessity of the 
case, and that the legislature must have intended to confer this 
power, which was necessary to carry their general powers into 
effect The court say: 'Hhe turnpike road was unavoidably 
encroached upon by the canal. Another road was indiapen- 
eable before the '''canal was commenced, and the land taken 91 
was necessary for the road ; and further, it is very certain 
the improvement of the canal at this place could not be prosecuted 
without the road." 

Is it to be inferred from the reasoning in the above cited case, 
that the general proviBions of our statute above cited, reach a case 
like the present ? Here the proposed erections are manifestly not 
absolutely necessary to carry into effect the general powers of the 
board of commissioners, but the road is extended to a distance 
firom the line of the railroad, and the public street in front of the 
dwellings of the complainants permanently appropriated. 

Would the court, in the case above cited, have construed this 
as coming within the meaning of the statute? It is believed 
not. 

But it is said the discretion is vested in the board of commis- 
sioners, and that no other tribunal should interfere. This is 
probably the correct view of the exercise of the powers clearly 
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given them by law, and the exercise of which is necessary to 
carry out the objects contemplated by the act. But is it true, 
that by virtue of their appointment, they may exercise unre- 
strained power over the property or rights of others, and that no 
remedy exists but an appeal to the legislative power? This 
would be subverting and overturning one of the first principles of 
our government. 

A liberal construction of the powers the board of commissioners 
have granted to them, and necessary for the important objects of 
their appointment, should be given; but if those powers are 
exceeded, to the injury of the rights of individuals, the courts, of 
course, when appealed to, must hear and decide. 

This court has undoubted jurisdiction to interfere, by injunc- 
tion, where public officers are proceeding illegally or improperly, 
under a claim of right to do any act to the injury of the rights of 
others. (See Mohawk and H. R. R, Go. v. Arteheff 6 Paige, 88 ; 
OakUy V. Trustees of Williamsburg, Id., 26J^; Oardner v. Trudeee 
of the village of Newburg, 2 Johns, CA., 162 ; Belknap v. Belknap^ 
Id., 463.) 

92 "^The commissioners would not, perhaps, be trespassers 
unless they acted in bad faith; but when this court is 
appealed to, to protect the rights of parties, I know of no rule nor 
of any reason that will excuse it from adjudicating upon the law 
and the rights of these parties, as it would be compelled to do in 
every other case. 

This, then, being the view entertained by the court, the ques- 
tion recurs, have the powers attempted to be exercised by the 
board of commissioners been granted by the legislature ? If this 
extension from the line of the road, and the car house and offices, 
etc., proposed to be erected, are authorized by the act, what is the 
limit of the powers of the commissioners? If it may be extended 
twenty rods, it may, upon the same principle, be extended one 
hundred rods. If the street in front of the residences of these com- 
plainants, may, by virtue of these general powers, be occupied for 
the purposes here contemplated, and there is no remedy, I can 
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see nothing to prevent the occupation of the street in front of the 
residence of any other individual for a furnace for the manufac- 
ture 'of engines, and another for a shop for the manufacture of 
cars or carriages, for store houses, or for a dwelling house for the 
residence of the receiver of tolls. I cannot well perceive where 
the limits of this implied power are to be found. It is a conclu- 
sion from which I cannot escape, that the legislature, by the gen- 
eral term of canals, railroads and other improvements, and autho- 
rity to occupy any lands wanted for the site thereof, or for any 
other purpose neeesmry in the construction and repair of any of 
said works, did not intend to confer powers of the kind here 
claimed ; but the term " other improvements," must have refers 
ence to the improving the navigation of rivers and the various 
works of internal improvement under their charge. 

That the legislature did not contemplate, after authorizing and 
requiring the board to build edifices^ etc., and to purchase such 
lands as were necessary for the convenience thereof, giving power 
to occupy lands and highways without consent or purchase 
in the manner here complained of; and that lands, *etc., 93 
were only to be taken against the consent of the owners on 
the grounds and for the reasons for which such powers are usually 
given, from the necessity of the ease, where the taking is necessary 
to carry into effect the great general objects in view. Such has 
been the course in New York and elsewhere, so far as I have been 
able to ascertiun. 

The right of the legislature to grant such powers of appropriat- 
ing lands or highways for the erection of offices, edifices and other 
public buildings of the kind here contemplated, it is not intended 
now to discuss ; but if such powers are granted, it is but reason- 
able to presume it will be definitely done as in the State of New 
York, and as was done by our legislature in extending the Central 
railroad down Woodward avenue, in the city of Detroit, and not 
by implication, and with proper safeguards. 

It has been urged that the statute of March 20, 1837, section 2, 
required that the surveys of the several routes should be first 
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made ; that notice should then be given, and after hearing those 
interested, the commissioners should then proceed to establish 
such routes, and file in the office of the secretary of state, accurate 
plans of such surveys and locations. That, as it is alleged in 
the bill, and there being no answer, of course no denial, that the 
extension complained of was ordered by a resolution, merely to 
make this extension according to the terms of the lease, and 
allegied to have been done without law or right, and without 
observing the mere forms of law; that the proceeding is irregular, 
and the parties cannot show it to have been legally done by refer- 
ence to the statute merely, but must show affirmatively and posi- 
tively, by way of answer, that they have pursued its forms and 
kept within the powers granted. 

After the views expressed on other points in this case, it may 
not be very material for the purposes of this motion to decide this 
question. But, as it may be convenient as a question of practice, 
it may be proper to express my views upon this point This is a 
motion to ^is^olve an injunction without answer, and for want of 
equity in the bill. 

So &r as the statute, which is a public law, goes to- show 

94 *that the acts of the commissioners, as set out in the bill, are 
within their powers, and to be exercised in the manner 
therein stated, so far is it competent to show by it, they are law- 
fully authorized to perform the acts they are alleged to have per- 
formed, an4 that the complainants have no just cause of com- 
plaint, and that hence results a want of equity in the bill. 

It has been further said in the argument, that the legislature, 
by their act of April 6, 1838, have themselves put a construction 
upon the powers of the commissioners, and that ftirther l^islation 
was necessary to authorize a further extension of the railroad 
from its present termination. 

This act provides that the commissioners are hereby authorized, 
with the consent of the common council of the city of Detroit, to 
extend the tracks of the Central railroad from its present termina- 
tion down Woodward avenue to its intersection with Atwater 
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street, and theoce each way along said Atwater street as far as said 
commissioners may deem best for the public good, etc. 

This may not be of decisive consequence in the decision of this 
question, but it certainly may be regarded as confirmatory of the 
views heretofore expressed of the proper construction of the gen- 
eral powers of the commissioners. The commissioners themselves, 
by asking and obtaining a lease of the city, and by the uncontra- 
dicted allegations of the bill, acting in pursuance of it, and mak- 
ing it the basis of their proceeding in this matter, seem to have 
taken the same view of their powers. 

But it is said that whatever views may be taken of the powers 
under which the commissioners acted, still the complainants have 
not made a case of such an interference with their rights, as calls 
for the interposition of this court by injunction. 

It must be remembered that the all^ations contained in the 
bill are not denied, and that, for the purposes of this argument, 
they must be taken as true, as admitted. 

In regard to the injury, the bill alleges, in substance, that the 
complainants, and those under whom they claim,' have been in 
possession for more than twenty-five years ; that the complainants 
have laid out large sums of money in erecting buildings, 
^and preparing residences for themselves and their fami- 95 
lies ; that the obstructing said street by buildings and per- 
manent fixtures would render the complfiinants' premises uncom- 
fortable, inconvenient and unsafe, in proportion as the said street 
should be contracted or obstructed ; and that, should said avenue 
be permanently contracted, their plans of making said premises a 
place of residence would be wholly defeated, and they would be 
compelled, to their great loss and damage, and in violation of 
their vested rights, either to sufier hazard, inconvenience, annoy- 
ance and wrong, or to abandon their improvements, made on said 
premises, and seek elsewhere a place of residence. 

That if said building shall be erected, as contemplated by said 
lease, it will greatly encumber, block up and obstruct the free use 
of the same ; and will extend across the entire front of lot 42, and 
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nearly all of the eastern half of lot 43, the property of the com- 
plainants, to the great annoyance and damage of the vested rights 
of complainants and other proprietors of lots on said avenue. 
That the board of commissioners have directed said building to 
be erected, etc., to the great wrong and injury of complainants, 
without pretending to provide any compensation for the great 
damages the complainants would sustain thereby, and without 
pretending to pursue any of the mere forms of law. That defend- 
ants, or some of them, have commenced breaking up the streets, 
etc., and that they fear, unless restrained, they will go on and 
erect said building, dig up and encumber said avenue, to the great 
and irreparable loss and damage of the vested rights of complain- 
ants. That the street, as they believe, must be elevated from one 
to three feet, etc. ; that they will be deprived of all passage, 
except at the peril of the lives and safety of themselves, families 
and property, by reason of the cars, engines and other vehicles 
passing and re-passing upon said railroad, and collected about said 
contemplated depot ; and that said railroad and building will be 
a great and intolerable nuisance to the said complainants' said 
premises, and render the same wholly unfit and unsafe as a 

place of residence for the complainants and their families, 
96 *and that their premises would be in danger of fire from 

engines passing and being stationed so near them, etc. ; with 
other allegations of similar import, and to which it is not neces- 
sary further to refer. The foregoing are referred to, merely to 
show the character of the averments in the bill, and to test the 
question whether such a case is made, which standing uncontra- 
dicted, that the court is bound to interfere. 

It is said that as there is a plat accompanying the bill show- 
ing the extent of the obstruction contemplated, this court can, 
without denial of the strong allegations of the bill, which are 
sworn to by the complainants in this cause, infer that they are 
mistaken in their views, and that they do not sustain such an 
injury as they have alleged. This would be going quite too far. 
The substantial allegations of the bill must be held to be true 
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VBtQ denied. Ib diere. then, such a case made as raidera il the 
impenthre dntj of thk ooort to pennit the injunciioii allowed by 
tke judge of the suprane court to stand until an answer ? 

Of this, if the most respectable authorities furnish a guide, and 
if the views previottslj expressed in this cause are correct, there 
can be Terj little doubt In 6 Fktige, ^4i Oakley v. 71^ TrusUiti$ 
nf WiUiawuburgh^ where the trustees were proceeding to dig down 
a street, the chancellor sajs : " if the trustees have no such powers 
as they have assumed to exercise, then this appears to be a very 
proper case for the allowance of an injunction, to restrain an 
illegal proceeding by them, to dig down and alter the grading of 
the street as established, which, as alleged in the bill, will be a 
material injury to the value of the property of these complain* 
ants." The cases cited, 2 Johns., 463; Belknc^ v. Belknap, 1 
Veeey, 188; Shush v. Tnuteee of Morden OoUege; Agar v. The 
Regents Canal Com,, Cooper, 77, and 6 Paige^ 88, are also in point, 
and show that jurisdiction in this class of cases has been in con- 
stant exercise. 

The case of Coming and others v. Lowrie, 6 Johns Ch,, 440, is 
strictly analogous. This was a bill for an injunction to restrain 
the defendant from obstructing Vestry street, in the 
*city of New York, and averring that he was building a 97 
house upon that street, to the great injury of the plaintiffii, 
as owners of lots on, and adjoining that street ; and that Vestry 
street has been laid out, regulated and paved, for about twenty 
years. The chancellor distinguished this case from that of the 
Attomey-Oeneral v. The Utica Insurance Company ^ inasmuch as 
here was a special grievance to the plaintiffs, affecting the enjoy- 
ment of their property, and the value of it The obstruction was 
not only a common or public nuisance, but worked a special 
injury to the plaintifib, and upon these grounds the injunction 
was granted. I am unable to distinguish this case from the one 
under consideration. 

It results, then, that, having jurisdiction of the subject matter, 
and being appealed to by those who, as they allege, are suffer- 
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ing wrong and injury, and who have made a case coming 
clearly within the authority of adjudged cases, the duty of this 
court is imperative ; it is one from which it dare not shrink, how- 
ever much it may regret that this question has arisen. 

It is but due, and of this the court is fully conscious, that the 
public officers should be sustained in the exercise of the powers 
which are granted them ; but when appealed to, upon a question 
of individual rights, it can have no other duty but Uy apply the 
law to the case. It cannot be improper further to say, that in the 
prosecution of the work here complained of, it is beyond doubt 
that ijie board of commissioners have acted in the most perfect 
good faith. 

A great variety of other questions have been raised and dis- 
cussed, in the course of this laborious investigation. They have 
been intently and carefully considered, but not being material in 
the decision of this motion from the conclusion to which I have 
arrived, it is not deemed necessary to discuss them further in this 
preliminary stage of the cause. 

The motion to dissolve the injunction must be denied. 

Motion denied. 
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KMy DefYSoz t. Tbe MMjot^ elo^ of tbm oily of Mtroil^ 

Ttat 1^ Detroit: Power c/ commom. CKmmcA to open ttrtH*. ComptiUniint w(^nt \t\U^ 
po— wrioa of a kicin Detroit, in laos, awl in 1S91 reoeiTwl a oonT«yaiK!« of tiM 
same ftt»m tlie goTeraoraad Judgos of Michigan TSuritoiy. Kearly thirty y«acti 
alter alie took possesAion, ttie common council of Detroit^ on a claim that a utrMt 
was lakl out through the lot originally, proceeded to open the tame. On bill 
lUed for the pnrpoee, AeU, that the council should be enjoined IVom opening the 
street until they had established their title at law. (a.) 

TiUet to land ttundd be tried at law, A court of chancery is not the appropriate tri* 
bnnal for the trial of tities to land. (6.) 

Motion to dissolve an injunction. The case is sufficiently set 
forth in the opinion of the chancellor. 

A, D. Frazer and J, A. Van Dyke for the motion. 

2). Ooodwin eorUrcu 

*Tbe Chancellor. — ^The bill states that the complain- 100 
ant and thoee under whom she claims, have been in posses- 
sion of the lot since 1809 ; that it has been inclosed by a fence since 
that time, and that valuable improvements have been made upon it, 
etc.; that defendants are about proceeding summarily and without 
pursuing the forms of law, to pull down the fences and remove the 
buildings, etc ; that in addition to the possession, she holds the 

(a.) The effect of the plan of the goTemor and judges in establl»hlng ■trects in ths 
city d Detroit, was much considered in People v, Jones, 9 Mich., 179, and Tillman v. 
People, 12 Mich^ 40L In the former case it was held, that the plan did not, of itself, 
make public highway of that portion of the projected streets which wss covered liy 
private claims and occupied as private property, and in both oases it was decif1e<l 
that the plaa alone did not establish a street without some act on the part of the pulv 
lie a ccepC in g the oflfered dedication. From both it is also inferable that the right to 
aeeept might be lost by lapse of time in connection with other circumstances, mahlng 
tt opente unjustly upon private lot owners. 

(&) SeealeoBfaiekwoodv. Van Vleet,ll]iieh.,»2. It has, however, a jurisdietioo 
ipoB tt to quiet the title of the party in possesifoo; as to whieh, see Bow* 
su I>ety, ORle, pu S, and eases cited. 
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lands by deed emanating from the governor and judges of the late 
Territory of Michigan, dated April, 1821. 

The answer admits the possession, but sets up that Longdon, the 
grantor of the complainant, held a part of the land under a per- 
mission from the governor and judges, and that he took possession 
of the residue without authority, and that the deed of 1821 is 
uncertain in its description, and does not include the land in con- 
troversy, and that by the plan of the city said street was laid out 
sixty instead of fifty feet wide. 

It is an admitted fact that the complainant and those under 
whom she claims, have been in possession and have had this prop- 
erty inclosed for nearly thirty years ; and the question is, shall the 
defendants, after such a length of possession, be permitted to take 
forcible possession, and remove the fences and building, without 
first establishing their right by legal process ? 

It appears to me but just, that the complainant, aftier 

101 such a '''length of possession, should be protected in the 
enjoyment of this property until an adverse right be 
established. 

It is urged that the governor and judges, being trustees, with 
defined powers, aft;er having laid out and established the plan, 
had no authority, either to grant to any one the right to occupy a 
part of the street, or to grant the deed of 1821. 

After ground had been dedicated and appropriated for a public 
street, and rights acquired with reference to the plan, they had no 
authority to appropriate it to a different purpose. 

But it appears in this case, that the land in question was never 
used or appropriated as a street, and the dedication of it is 
attempted to be shown by reference to the plat, and on this ground 
the court is asked to dissolve the injunction, without any establish- 
ment of the right in opposition to a possession and improvement 
of thirty years. 

The complainant seems to have acquired a confirmation of her 
claim by the deed of 1821, from the same board which is alleged 
to have established the plan of the city. It is said that this deed 
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is imperfect, bat it is manifest thmt it coiitefup)at)ed th« smm 
premises. There are cases where the abandonment of a street 
may be presamed bj noa-wier. There having been a possession 
and improTeroent for so long a period ; the land in question hav* 
ing never been na&d, as a street, it would be obviously ui\just to 
permit this forcible entry without the defendants first establishing 
a right at law. (See Varid^ v. Corporation of Now Yori^ 4 Joktu, 
C%., 53.) And this court is not the appropriate tribunal for the 
trial of titles to land. {A^boU v. AUon, ii Johns. C\., S^L) 

The injunction must be continued until the defendants establish 
their right at law. 

Motion denied. 
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Henry V. Distarow v. BeGkurmo Jones and others. 
DeGtarmo Jones v. Henry V. Disbrow and otliers. (Gross BilL) 

FVaud in conveyance : Laches in applying for relief, A iwrty seeking to set aside a 
conveyance on the ground of fraud, must be prompt in communicating it when 
discovered, and consistent in his notice to the opposite party of the use he 
intends to make of it (a.) 

Same : The principle applied. Where the complainant had rested for several months 
after he had Imowledge of the fraud complained of, and until the condition of 
the property had changed, before he took any steps to rescind the contract, this 
court reftised to interfere, and left the complainant to his remedy at law. 

Foreclo8ure : Set-off by mortgagor of claim owing by mortgagee. Where land which 
was under lease for a term was sold, and a mortgage taken back for the pur- 
chase price, and it was agreed between the parties that during the leasehold 
term, the mortgagee should pay to the mortgagors the interest on the purchase 
price ; held, that on a foreclosure of the mortgage the amount of this interest 
should be deducted from the amount due on the mortgage, and a sale be decreed 
for the balance only. (6.) 

For a general statement of the facts in the first of these cases, 
see ante, p. 48. 

In that case Jones was proceeding to foreclose a mortgage by 
advertisement, under the statute, and Disbrow, claiming an undi- 
vided interest in the mortgaged premises as purchaser from one 
of the mortgagors, filed his bill and obtained an injunction, 
restraining the foreclosure. On the coming in of answers to this 
bill, the injunction was dissolved. Jones then discontinued the 

(a.) See for the same principle. Street v. I>ow, post, 427 ; McLean v. Barton, po8iy 
279 ; DeArmand v. Phillips, Wal. Ch., 186 ; Campau v. Van Dyke, 16 Mich., 371 ; Story 
£q. Juris., f 1620-1522. 

(6.) In Detroit and Milwaukee R. R. Co. v, Griggs, 12 Mich., 46, it was decided that 
one who had given a mortgage for the purchase price of lands which were conveyed 
to him with a covenant against incumbrances, is not confined to his remedy upon the 
covenant, but may set olT the amount of a prior mortgage, which he has paid, against 
his own mortgage when suit is brought to foreclose it. See this case as to set-off gen- 
erally in equity ; also Lockwood v. Beckwith, 6 Mich., 168 ; Hale v. Holmes, 8 Mich., 
87 ; McGraw v. Pettibone, 10 Mich., 630. 
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]ut>oeedmgs to foreclose by advertisement, and filed his bill, 
December 6, 1837, for foreclosare in equity. 

The bill is in the usual form, against the mortgagors, and statee 
that Disbrow, some time after the sale of the mortgaged premises 
by Jones to the mortgagors, acquired by purchase of the mortgage 
ors, or some one of them, an estate and interest in an undivided 
part of said premises, the same being conveyed to him in 
fee simple ; that said Disbrow, by such purchase and *con* 103 
veyance, claimed to be the owner of the undivided three- 
fourth parts of said premises. 

The bill alleged that at the time of such purchase and convey- 
ance, Disbrow was fully informed of the bond and mortgage, and 
of Whiting's lease ; that he was notified of the lease by Thompson » 
and also had notice thereof from other sources, and purchased and 
acquired the interest which he held in the premises, subject to 
Whiting's lease ; that Whiting was, at the time of the purchase 
and conveyance to Disbrow, in the actual possessiou and occupa- 
tion of said premises, under and by virtue of the lease, and that 
Disbrow knew of the indorsement on the lease extending Whit- 
ing's term to February 1, 1839. 

July 23, 1838, the bill was taken pro confesao as to all the 
defendants except Disbrow, who answered. The answer admits 
the sale of the premises by Jones, the bond, mortgage, lease and 
agreement ; also, the possession, by Whiting, of the premises, but 
denies that he, Disbrow, knew the terms of the lease, or had any 
knowledge of the special agreement reciting the extension of the 
term to Whiting, until his purchase, but states that after his (Dis- 
brow's) purchase of Thompson, Thompson drew from hb pocket 
and gave him that agreement. 

2). Ooodwin^ for complainant. 

Woadbridge & Backu$, for defendant Disbrow. 

The Chajtcellor. — ^The most important points in the first of 
the above cases were decided upon the motion to dissolve the 
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made ; that notice should then be given, and after hearing thoee 
interested, the commissioners should then proceed to establish 
such routes, and file in the office of the secretary of state, accurate 
plans of such surveys and locations. That, as it is alleged in 
the bill, and there being no answer, of course no denial, that the 
extension complained of was ordered by a resolution, merely to 
make this extension according to the terms of the lease, and 
alleged to have been done without law or right, and without 
observing the mere forms of law ; that the proceeding is irregular, 
and the parties cannot show it to have been legally done by refer- 
ence to the statute merely, but must show affirmatively and posi- 
tively, by way of answer, that they have pursued its forms and 
kept within the powers granted. 

After the views expressed on other points in this case, it may 
not be very material for the purposes of this motion to decide this 
question. But, as it maybe convenient as a question of practice, 
it may be proper to express my views upon this point. This is a 
motion to 4i8^1ve an injunction without answer, and for want of 
equity in the bill. 

So far as the statute, which is a public law, goes to. show 

94 *that the acts of the commissioners, as set out in the bill, are 
within their powers, and to be exercised in the manner 
therein stated, so far is it competent to show by it, they are law- 
fully authorized to perform the acts they are alleged to have per- 
formed, an4 that the complainants have no just cause of com- 
plaint, and that hence results a want of equity in the bill. 

It has been further said in the argument, that the l^islature, 
by their act of April 6, 1838, have themselves put a construction 
upon the powers of the commissioners, and that further legislation 
was necessary to authorize a further extension of the railroad 
from its present termination. 

This act provides that the commissioners are hereby authorized, 
with the consent of the common council of the city of Detroit, to 
extend the tracks of the Central railroad from its present termina- 
tion down Woodward avenue to its intersection with Atwater 
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Street, and thence each way along said Atwater street as far as said 
commissioners may deem best for the public good, etc. 

This may not be of decisive conseqaence in the decision of this 
question, but it certainly may be regarded as confirmatory of the 
views heretofore expressed of the proper construction of the gen- 
eral powers of the commissioners. The commissioners themselves, 
by asking and obtaining a lease of the city, and by the uncontra- 
dicted allegations of the bill, acting in pursuance of it, and mak- 
ing it the basis of their proceeding in this matter, seem to have 
taken the same view of their powers. 

But it is said that whatever views may be taken of the powers 
under which the commissioners acted, still the complainants have 
not made a case of such an interference with their rights, as calls 
for the interposition of this court by injunction. 

It must be remembered that the allegations contained in the 
bill are not denied, and that, for the purposes of this argument, 
they must be taken as true, as admitted. 

In r^ard to the injury, the bill alleges, in substance, that the 
complainants, and those under whom they claim,' have been in 
possession for more than twenty-five years ; that the complainants 
have laid out large sums of money in erecting buildings, 
^and preparing residences for themselves and their fami- 95 
lies ; that the obstructing said street by buildings and per- 
manent fixtures would render the complainants' premises uncom- 
fortable, inconvenient and unsafe, in proportion as the said street 
should be contracted or obstructed ; and that, should said avenue 
be permanently contracted, their plans of making said premises a 
place of residence would be wholly defeated, and they would be 
compelled, to their great loss and damage, and in violation of 
their vested rights, either to sufier hazard, inconvenience, annoy- 
ance and wrong, or to abandon their improvements, made on said 
premises, and seek elsewhere a place of residence. 

That if said building shall be erected, as contemplated by said 
lease, it will greatly encumber, block up and obstruct the free use 
of the same ; and will extend across the entire front of lot 42, and 
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made; that notice should then be given, and after hearing thoee 
interested, the commissioners should then proceed to establish 
such routes, and file in the office of the secretary of state, accurate 
plans of such surveys and locations. That, as it is alleged in 
the bill, and there being no answer, of course no denial, that the 
extension complained of was ordered by a resolution, merely to 
make this extension according to the terms of the lease, and 
alleged to have been done without law or right, and without 
observing the mere forms of law ; that the proceeding is irregular, 
and the parties cannot show it to have been legally done by refer- 
ence to the statute merely, but must show affirmatively and posi- 
tively, by way of answer, that they have pursued its forms and 
kept within the powers granted. 

After the views expressed on other points in this cas6, it may 
not be very material for the purposes of this motion to decide this 
question. But, as it may* be convenient as a question of practice, 
it may be proper to express my views upon this point This is a 
motion to 4i8^1ve an injunction without answer, and for want of 
equity in the bill. 

So far as the statute, which is a public law, goes to. show 

94 *that the acts of the commissioners, as set out in the bill, are 
within their powers, and to be exercised in the manner 
therein stated, so &r is it competent to show by it, they are law- 
ftilly authorized to perform the acts they are alleged to have per- 
formed, an4 that the complainants have no just cause of com- 
plaint, and that hence results a want of equity in the bill. 

It has been further said in the argument, that the l^islature, 
by their act of April 6, 1838, have themselves put a construction 
upon the powers of the commissioners, and that further legislation 
was necessary to authorize a further extension of the railroad 
from its present termination. 

This act provides that the commissioners are hereby authorized, 
with the consent of the common council of the city of Detroit, to 
extend the tracks of the Central railroad from its present termina- 
tion down Woodward avenue to its intersection with Atwater 
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Btreet, and thence each way along said Atwater street as far as said 
commiseioners may deem best for the public good, etc. 

This may not be of decisive conseqaence in the decision of this 
question, but it certainly may be regarded as confirmatory of the 
views heretofore expressed of the proper construction of the gen- 
eral powers of the commissioners. The commissioners themselves, 
by asking and obtaining a lease of the city, and by the uncontra- 
dicted allegations of the bill, acting in pursuance of it, and mak- 
ing it the basis of their proceeding in this matter, seem to have 
taken the same view of their powers. 

But it is said that whatever views may be taken of the powers 
under which the commissioners acted, still the complainants have 
not made a case of such an interference with their rights, as calls 
for the interposition of this court by injunction. 

It must be remembered that the allegations contained in the 
bill are not denied, and that, for the purposes of this argument, 
they must be taken as true, as admitted. 

In regard to the injury, the bill alleges, in substance, that the 
complainants, and those under whom they claim,' have been in 
possession for more than twenty-five years ; that the complainants 
have laid out large sums of money in erecting buildings, 
^and preparing residences for themselves and their fami- 95 
lies ; that the obstructing said street by buildings and per- 
manent fixtures would render the complftinants' premises uncom- 
fortable, inconvenient and unsafe, in proportion as the said street 
should be contracted or obstructed ; and that, should said avenue 
be permanently contracted, their plans of making said premises a 
place of residence would be wholly defeated, and they would be 
compelled, to their great loss and damage, and in violation of 
their vested rights, either to sufier hazard, inconvenience, annoy- 
ance and wrong, or to abandon their improvements, made on said 
premises, and seek elsewhere a place of residence. 

That if said building shall be erected, as contemplated by said 
lease, it will greatly encumber, block up and obstruct the free use 
of the same ; and will extend across the entire front of lot 42, and 
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1838, payable at the Phoenix bank, of the city of New York, one 
year from date, bearing an interest of seven per cent ; that all of 
said post notes were issued without having been indorsed by a 
bank commissioner, in violation of the forty-first section of the 
" Act to amend an act entitled ' An act to organize and regulate 
banking associations, and for other purposes/ approved December 
30, 1837 ;" and that said bank had failed to comply with section 
36 of the last mentioned act, in furnishing the securities to the 
amount required. 

The bill charged the bank to be insolvent, and prayed for an 
injunction, and for the appointment of a receiver to take charge 
of its property and effects ; also, for a decree to deprive said bank 
of its corporate privileges, and a dissolution of the corporation. 

The bill was filed and injunction issued August 15, 1838; 
injunction and subpoena served on the 16th of the same month. 

The answer admitted the facts as stated in the bill, but denied 
that the bank was insolvent, and insisted that its assets, if no 
unexpected loss occurred in collecting them, would fully dis- 
charge all its liabilities. 

108 "^The answer further stated, that from various difiicul- 
ties and disappointments, and more particularly from the 
impossibility, under the circumstances of the case, of perfecting its 
securities, its president, directors and company concluded to close 
its affairs, and on the fourteenth day of August, 1838, passed the 
following preamble and resolution : '* Whereas, from various 
disappointments in the receipt of money, and from other unfore- 
seen and embarrassing circumstances, it is impossible for the bank 
of Brest to redeem, upon demand, all its notes and bills in circu- 
lation, and to pay its other debts ; and whereas, unexpected diffi- 
culties have arisen in perfecting its securities required by law for 
the above bank, and the further transaction of its business is 
exceeding inconvenient ; therefore, resolved, that all the choses in 
action, and personal and real estate, and all the effects and assets 
whatever of said bank, be assigned and transferred to Alexander 
D. Frazer, Esq., of Detroit, and Theodore Romeyn, Esq., or eithtr 
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of them (if one shall decline), in trust, for the purpose of paying 
all the debts of said bank, as soon as may be, according to the 
statutes of the State ; that a deed of assignment be forthwith pre* 
pared in pursuance of the above resolution, and that the cashier 
affix thereto the seal of the bank, and that the same, when so 
sealed by the said cashier, shall be considered as the deed of the 
bank." 

That Theodore Romeyn having declined the trust, the bank 
did, on the fifteenth day of August, execute to Alexander D. 
Frazer, Esq., an assignment of all its credits and effects, which 
assignment was in pursuance of the foregoing resolution, and was 
executed and delivered prior to the issuing of the inj unction , and 
with no knowledge or notice thereof That said trust was accepted 
by said Frazer, and that he, by virtue of said assignment, took 
possession of all the property and effects of said bank, and 
removed the same previous to the service of said injunction. 
That the assignment was executed in good faith, etc. 



P. Morey, attorney-general, in support of the motion. 

^1. The directors of such a corporation as the bank of 109 
Brest may assign property to pay a debt, or for any other 
lawful purpose which will promote the objects contemplated by 
the charter; but they cannot make an assignment merely for the 
purpose of closing its existence, as that would be the exercise of a 
power not delegated by law, and would, in effect, accomplish a 
surrender of their chartered rights to another power than that by 
whom their privileges and franchises were bestowed. See 9e$iion 
laws of 183^, page SI, section 17, of the '' act to amend the act 
to organize and regulate banking associations, and for other pur- 
poses ;" where the powers of directors are limited to such acts tm 
** appertain to the business of a banking association.'' 

2. The ''act to create a fund for the benefit of the creditors of 

certain moneyed corporations,'' provides the mode io which all 

corpoimtions subject thereto shall be proceeded against on their 

becoming insolvent, or for any violation of law. It is made the 
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imperative duty of a bank commissioner^ immediately upon the 
ascertainment of any violation of law or insolvency, to apply to 
the court of chancery, upon bill or petition, for an injunction ; 
and it is declared that the same proceeding shall, in all respects, 
be had, as in cases of application by the attorney-general. (See 
session laws of 1835-6 ^ page 162, section 18.) Section 9, page 159, 
of the same law, further provides, when a corporation shall 
become insolvent, and shall have been proceeded against as above, 
" it shall be the duty of the court of chancery, immediately after 
a final dividend shall have been made, to cause an order prescrib- 
ing certain rules to be entered in its minutes,'' shows clearly, 
anticipating and intending that what was imperatively enjoined 
as an official duty upon the bank commissioner, would be per- 
formed in good faith, and that full force and effect would be given 
by the court of chancery to what is thus required. 

All of this, an assignment such as is now presented, and relied 
upon to defeat the motion, would prevent. It would render the 
law nugatory, and place the bank commissioner in the strange 

predicament of being imperatively required by statute 
110 *to perform an act in the furtherance and promotion of 

the public interests, through the medium of the court of 
chancery, and yet left powerless to enforce what was there 
enjoined ^ and subject too to be defeated by an act itself a fraud 
upon individual rights, and a clear violation of the spirit and 
intention of the law. 

T, Romeyn, contra, 

I. The act of 21st June, 1837, entitled " An act to provide for 
proceedings in chancery against corporations, and for other pur- 
poses," does not render it imperative upon the chancellor to issue 
an injunction and appoint a receiver. 

1. The words of the statute are, that in certain specified cases 
the chancellor may grant an injunction and may appoint a receiver. 
These words imply a discretionary power. 

2. This statute, so far as it alters the common law, should be 
strictly construed, (i Kenty 433) 
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3. The beBtowal of jurisdiction upon the court of chancery is an 
infringing upon the common law, for bj it the control of corpora- 
tions was intrusted to courts of law, and chancery could not inter- 
fere. {2 Johns. Ch.,371; Id,, SS9 ; Hopk,, 354.) 

4. Again. The granting of an injunction is cUuxiys disertHonary. 
(2 Johns. Ch., 202, S79.) So is the appointment of a receiver, 
(i Johns. Ch., 57.) 

XL The present case does not require the appointment of a 
receiver. 

1. Tfie bank has made an assignment of all its effects. 

2. The act of assignment is legal. 

First. It will not be pretended but that the bank might close its 
affairs when it pleased, by a surrender of its franchises. This is 
incident to every corporation. {1 Blk. Com., 4S5.) An assign- 
ment is a mutual surrender. (19 Johns., Jt56; 6 Cow,, 220,) 

Second, It had a right to make such surrendeny or close its 
affairs in thb particular way. (4 Mass., 293; 2 Kent, 227; 1 Blk. 
Om., 475; 6 Cow.. 219; 3 Wend,, 1,) 

* Third. This particular assignment is valid in all its 111 
provisions. If any are legal the court will not interfere. 
{5 Paige, 318,) 

3. While this assignment subsists, the court may not remove the 
trustee unless under special circumstances of irresponsibility, neg- 
lect or abuse of trust, etc., which are not here pretended to exist. 
{6 Johns, Ch., 161; Hopk ,429; 1 Paige, 17; 2 Paige, 4S8.) 

4. While the assignment remains in force, and the trustee acts 
under it, there is no duty for a receiver to perform. 

FirsL The assignee of the bank has already in his possession 
and control all the property which would vest in the receiver, by 
the fifth section of the act under which the court exercises juris- 
diction. 

Second. The securities which have been given under the sixth 
section of the act amending the general banking law, are given 
to the auditor-general, for the use of the State, and cannot be 
transferred to the receiver. 
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The Chancellor. — From the facts which appear in the bill 
and answer, in this case, there can be no doubt that the bank of 
Brest is insolvent within the meaning of the law, and that a 
proper case is made for the appointment of a receiver to take 
charge of its effects. 

The question as to the validity of the assignment is not regu- 
larly before the court, the assignee not being a party; but both 
parties and the assignee are anxious to obtain an expression of 
opinion upon this point 

The assignment set up in the answer is an assignment by the 
directors of all the estate, real and personal, and assets and effects 
of the bank, to a trustee. A transfer by way of security of a por- 
tion of Its effects for the purpose of carrying on the concern is 
within the power of the directors; and a corporation which has 
no particular mode pointed out for closing its concerns may make 
an assignment on obtaining the assent of the stockholders. If this 
assignment is valid, it is no doubt a surrender of the charter ; for 
if a corporation suffers acts to be done which destroy the 

112 end and object for which it '*'was instituted, it it! equiva- 
lent to a surrender of its rights. (Slee v. Bloom, 19 Johns.^ 
456; People v. The Bank of Hudson. 6 Cow., 219.) 

The directors, in making the assignment in question, without 
authority from the stockholders, have exceeded their powers. 

They are made trustees of the stockholders, for the purpose of 
carrying on the business of the corporation, and not for the pur- 
pose of winding it up and destroying its existence. {Angel and 
Ames on Corp,, 607 ; S Dee., 667.) 

The statute prescribes the manner in which the affairs of this 
class of corporations shall be wound up in case of insolvency. 
This forms a part of the security to the public, and is one of the 
conditions upon which they take their chartered powers. An 
assignment made manifestly with a view to evade the provisions 
of the statute, as this seems to have been, is against the policy of 
the law, and cannot be sustained. 

Motion granted. 
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IToyes W. WadBwoxth v. Joseph Loranger. 

Mortgage by deed abtoltUe in form : Parol evidence to $how intenL A deed absolute 
in form may be prored by parol to have been Intended by the parties to operate 
only as a mortgage for money loaned at its date ; and such proof will entitle the 
grantor to redeem. 

Bedemplion againtt tubtequent purcfuuer. Where the grantee in such a deed sells 
and conreys to one who has full notice of all the facts, such second grrantee will 
take no greater interest than his grantor had in the premises, and he will hold 
them subject to be redeemed on payment of the amount due on the mort- 
gage, (a.) 

Attorney : Privileged communic€Uion». A statement of fact made by an attorney to 
his chent, and which apprises the client of equities in a third party, is not a 
privileged communication, and may be proved by the attorney. 

Co9t9 on redemption. Where one purchases lands with knowledge that his grantor 
holds it in security for a loan, and refuses to receive payment of the loan when 
tendered, and puts the party entitled to redeem to the expense of a suit for the 
purpose, he will be compelled to pay costs. 

This was a bill to redeem from the defendant a tract of land 
conveyed by 'Antoine Laselle to Thomas Bell, as a security for 
$150 loaned, and interest, September 20, 1829, by a deed abso- 
lute on the face, but by agreement at the time merely a security 
for the $150 and interest, payable in one year. 

The bill sets forth the agreement as above stated, and the deed 
of that date, September 20, 1829, ander the agreement ; that Bell, 
when the money became due, had lell the country, and it was not 

(a.) The doctrine of this case was reviewed and affirmed by the supreme court in 
Emerson v, Atwater, 7 BCich.', 12, where the cases on the subject in other States are 
referred to and discussed by counsel. The court, however, did not in that case dis- 
cuss the question at length on principle, but contented themselves with referring to 
the injustice that would be done by overruling a case which had for considerable 
time been received as settling a rule of property, and with saying that if they thought 
it erroneous in principle— which they did not— they believed it would be both better 
and safer to leave it to the legislature to correct the error, than for the court to under- 
take it, as all intervening rights would in that case be saved, and injustice be done to 
no one. As bearing upon the same point, see Batty v. Snook, 6 Mich., S31, and Enos 
V Sutherland, 11 Mich., 638. See also 3 Leading Cases in Equity, Hare and Wallace's 
Notes, «», 826, 0^ 

101 




113 CASES IN CHANCERY. 

WadBworth v. Loranger. 

known where he was or could be found ; that Laselle was then 
ready and desired to pay the money and interest ; that Laselle 
died about January 1, 1832, and Wolcott Lawrence was appointed 
his administrator; that about December 8, 1832, he was empow- 
ered to sell the real estate of Laselle to pay debts ; the premises 
in question were sold to complainant for $2,129.90, paid by him, 
and January 7, 1833, a deed was duly executed to him ; that the 
premises were sold subject to the mortgage, and complainant has 
been ever ready to pay the amount due; that Loranger, the 
defendant, with full knowledge of the nature of the conveyance to 
Bell, and the agreement with him, obtained privately and fraudu- 
lently from Bell a deed of the premises. The bill further alleges 
a continued and uninterrupted possession in Laselle, his repre- 
sentatives and the complainant. 

The answer denies^ any knowledge of the transactions set forth 
in the bill, showing the deed to Bell to have been a mort- 

114 gage, *and also of the derivative title of complainant from 
the representatives of Laselle. It admits the possession 
of the premises to have been always in Laselle and his repre- 
sentatives. 

D. Ooodtoin, for complainant. 

A, D. Frazer, for defendant. 

The Chancellor. — The facts are briefly these: About the 
20th of September, 1829, Antoine Laselle obtained from Thomas 
Bell a loan of $150 for one year, and for security gave a deed of 
the premises in question. That before the expiration of the time, 
Bell absconded, and his residence has not since been known. 
That Laselle has since died ; that the property was sold and con- 
veyed to complainant by the administrator of Laselle, subject to 
this incumbrance, on the 7th day of January, 1833. That 
defendant knew all these facts, but yet afterwards, on the 5th of 
March, 1836, procured a deed from Bell. Loranger, the defend- 
ant, denies all knowledge of the fact that the deed from Laselle 
to Bell was a security for a loan. 
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But from the continued possession of Laselle and his represen- 
tatives, the proceedings in the attachment suit, which form a part 
of the exhibits in this cause, in which Laselle, in answer to the 
attachment, states the facts under oath, and in which suit Loran- 
ger was a party, from the evidence of Woleott Lawrence, who 
states that he explained at that time the circumstances to the 
defendant, and from the positive evidence of Warner Wing, £Isq., 
there can be no doubt that he was a purchaser with notice. It 
was objected to the testimony of Lawrence, that his evidence was 
a professional secret, and therefore ought not to be 
received. But it is not a communication *frum the client 115 
to the attorney, but informatiom from the attorney to the 
client, informing him of the nature of Bell's title. It was infor- 
mation which, as an honest man, he was bound to give, and which 
he is now not only competent but bound to disclose. That a deed 
absolute in its terms may be proved by parol to have been 
intended by the parties to operate only as a mortgage, cannot 
admit of a doubt. (See Strong et, al. v. Stewart^ 4. Johns Ch,, 
167 ; James v. Johnson, etc., 6 Johns, Ch, 417 ; Van Buren v. 
Obmtead et al,, 5 Paige JR., 9,) 

The fieu^ts then being ascertained, and of these there can be but 
little doubt, it only remains to apply the law to the case, and in 
this there is little difficulty. 

I must, therefore, declare that this deed, though absolute on its 
face, is only valid as a mortgage for the security of the loan from 
Bell to Laselle, and that Lorauger, being a purchaser with notice, 
can take no greater interest than Bell had in the premises, and 
that the complainant is entitled to redeem by the payment of the 
amount due, which by the testimony of Lawrence and Durocher, 
is proved to have been one hundred and fifty dollars at the date 
of the deed. 

As to costs, Loranger purchased with a knowledge of the facts ; 
he was wrong in refusing the money when tendered, and by deny- 
ing any knowledge of the nature of Bell's title has put the com- 
plainant to the expense of proving his bill. The complainant is 
therefore entitled to recover his costs. 
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Hiram Bamum y. The Bank of Pontiao. 

Jnjun''Hon (tgairiMt bankj what not iujfflcierU caute. By the act incorporating a bank 
a proTioos act was referred to, and in effect made a part thereof, which pro- 
Tided that if any bank did not pay its notes on demand, the charter should not 
for that canse be dissolved, but it i^ve the bank sixty days within which to 
redeem its notes. It contained ftirther provisions that the act should not pre- 
vent tlie issuing of an injunction, and that one might be issued when any bank 
should refuse to pay its debts. HeUU that these provisions relative to injunc- 
tions did not change the previous law on that subject. 

The provision that an injunction might be issued on a failure to pay was not impera- 
tive, but left it to the sound discretion of the court, upon a proper case being 
made. 

Where a bill alleged merely a demand and refusal by the bank to pay its notes, and 
contained/no allegations of any impending mischief, danger or hazard of the 
rights of complainant, an injunction was refused. 

Ejfed of injunction (igaintt a batik. An injunction against a bank goes to prevent 
all action whatevejr, and is rather in the nature of a final injunction which is 
sometimes granted at the termination of a cause, than the usual ii^unction to 
prevent some particular mischief. 

Cauae for injunction agcUnst bank : Notice, Except in cases where the bill is filed 
by a bank commissioner, showing fraud, violation of the charter, or insolvency, 
notice should be given of an application for an iiOnnction against a bank, and a 
case should b^ made out that would warrant the court to wind up the concerns 
of the bank, (a.) 

Motion for an injunction. The facts are sufficiently stated in 
the opinion. 

yVm. Hale and P. Morey for the motion. 

B<Ue8 & Walker contra. 

120 '*'The Chancellor. — ^This application is founded upon 
the act of June 21, 1837. This bill alleges merely a 
demand and refusal to pay. It contains no allegations of any 
impending mischief, danger or hazard, of the rights of the com- 
plainant. 

(a.) See the cases of Attorney-General v, Oakland County Bank, Wal. Ch., 90, and 
Attorney-General v. Bank of Michigan, poaty 316, for the general principles governing 
the court in granting injunctions against banks on the application of the proper 
public ofllcer. ~ 
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It presents no one of the ordinary features required to authorize 
this summary interposition, according to the general principles of 
proceedings in chancery. 

In the act of incorporation of the bank of Pontiac, the act of 
April 23, 1833, is specially referred to, and in effect is made a part 
of its charter. That act provides, if any bank shall not pay its 
notes on demand, the charter shall not, for that cause, be dis- 
solved, and gives such bank sixty days within which to redeem its 
notes. It further contains a provision that that act shall not 
prevent the issuing of an injunction. It may become 
^necessary to examine for what causes an injunction could 121 
have been issued under that act. 

Very clearly, the mere provision that the "act should not 
prevent the issuing of an injunction " does not change the law or 
the practice of the court in this respect. 

It may, therefore, be premised that the legislature contemplated 
that a case should be made which would authorize the exercise, 
according to the course and practice of this court, of this summary 
interposition. 

The act of June 21, 1837, which is relied upon in this applica- 
tion, provides that an injunction may be issued, when any bank- 
ing institution shall refuse to pay its debts. 

It has been urged that the act last mentioned is imperative ; 
that whenever there is a demand and refusal to pay, the injunction 
must issue of course. To act upon this construction would lead 
to results so variant from the uniform course of equity proceed- 
ings, that the court must pause before adopting it. 

1. It would open the door to collusion. 

2. It would almost invariably lead to unjust and inequitable 
results. 

If the construction contended for of the act of 1833, and the act 
last mentioned, shall obtain, that an injunction must be granted 
on demand and refusal, and that upon payment of the amount 
claimed in the bill and twenty per cent in sixty days, the injunc- 
tion shall be dissolved, the most probable result would be that 
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the bank eDJoined, struggling for existence, will within the limited 
period redeem the amount claimed by the bill, although by doing 
so it would be unable to pay the remaining creditors of the bank ; 
and this under the direction of the court. But it is still bound 
by the statute to become an accessory in enforcing this unjust 
distribution. 

There are other objections to which this construction would 

lead. From the statutes and from the settled practice, a l^al 

discretion in this as in other cases, must be exercised. This being 

granted, how shall this be done, or rather what rule, applicable 

alike to all cases, shall be adopted. In view of the dif- 

122 ficulties '''and consequences which have been before alluded 
to, I know of no better rule than the usual test, where 
an injunction is asked, in the first instance, to require that a case 
shall be made showing immediate danger or some impending 
mischief. From this it will follow that the application in this 
case must be denied. 

It has been contended that the act of 1837 is so far ex post 
facto in its operations that it must be r^arded as unconstitu- 
tional, and therefore of no validity so far as regards the banks 
subject to the law of April 23, 1833. After arriving at the con- 
clusion before stated, it may not, perhaps, be necessary to consider 
that question. 

Without saying that it is unconstitutional, and I am as yet 
unable to come to that conclusion, it is for the present sufficient 
to say that it would operate with great severity upon the banks, 
and with great inconvenience to the public, if the act of 1837 is 
regarded as imperative; if an injunction must issue at all events 
when a bank shall refuse to pay any one of its notes. 

It is stated by the chancellor, in the case cited in Hopkins, 691, 
that these are rather in the nature of the final injunctions that 
are sometimes granted at the termination of a cause, than the 
usual injunctions to prevent some particular mischief. An injunc- 
tion against a bank goes to prevent all action whatever. It id, 
for the time being, an utter prostration of all its powers. Hence, 
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except Id cases where the bill is filed by a bank commissioner, 
showing fraud, violation of the charter or insolvency, courts 
require notice, and proceed with caution. And it seems to me 
that it is not too much, and is consistent with the discretion which 
the court is bound to exercise, to require such a case to be made, 
as would authorize the court, if it prove true and according to the 
exigency of the case, to wind up the concern, and make an equal 
distribution of the assets among all the creditors. 

This may be made out by immediate pending insolvency, and 
therefore danger to all the creditors ; or such danger of a misap- 
plication of the funds belonging to the bank as would 
^require the interposition of the court for the safety of its 123 
creditors. 

The decision upon the other points made in the argument, as 
well as the point last referred to, and also upon what precise state 
of &cts this court would feel itself bound to proceed and wind 
up this or any other bank, will be more appropriate when the 
case shall have been heard upon the presentation of such facts 
before it. 

Motion denied. 
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31 i$ 

88 ifl$ 
41 a09 

86 ««L 



Biohard McMurtrie and another t. John Bennette and others. 

Specific performance discretionary. Conrto of equity do not, as a matter of courae, 
decree specific performance of contracts for the conveyance of land^ but they 
exercise a discretionary power in view of aU the fiicts of the case ; and their 
discretion must not be arbitrary and capricious, but regulated on grounds that 
will render it JndiciaL 

Ih f24 Contract mtut be mutuaZ, The contract sought to be enforced must be mutual, and 

^^ 597 the tie reciprocal, or a court of equity will not enforce a performance, (a,) 

Contract muat be certain. A parol contract will not be enforced unless it is certain 
in all its essential particulars. (6.) 

What part performance wiU take case out of statute. If a party sets up part per- 
formance to take a case out of the statute of frauds, he must show acts une- 
quiTOcally referring to and resulting Arom that agreement, such as the party 
would not have done unless on account of that very agreement, and with a 
direct view to its performance : and the agreement set up must appear to be 
the same with the one partly performed— there must be no uncertainty or 
equivocation in the case. 

On what grounds performcmce of parol contracts decreed. The ground of the inter- 
ference of courts of equity to enforce specific performance, is not simply that 
there is proof of the existence of a parol agreement, but that there is fraud in 
resisting the completion of an agreement partly i>erformed. 

Part payment of purchase price not enough. Part payment of the purchase price is 
not, of itself, sufficient to warrant a decree for the specific performance of a 
parol contract for the purchase of lands: but it seems that toll payment 
would be. (c.) 

{a.) See Hawley v. Shelden, post, 420. In the case of Chambers v. Livermore, 16 
Mich., 881, the court denied specific i>erformance of a written contract, because by 
its terms it gave the complainant an unfair advantage. See also King v. Hamilton, 4 
Pet, 311 ; Western B. B. Corp. v. Babcock, 6 Met., 846; Eaatland v. Van Arsdaie, 8 
Bibb., 274. 

(6.) See Millerd v. Bamsdell, post, 878, and Bomier v, Caldwell, 8 Mich., 468, cited 
in note, emte, 65. 

(c.) This case is authority to the point that part payment of the purchase price will 
not alone take the case out of the statute ; but the dictum that ilill payment would, 
is opposed to the following among other cases. Rhodes v. Rhodes, 8 Sandf. Ch., 
279; Parker v. Wells, 6 Whart, IftS; Sites v. Keller, 6 Ohio, 483 ; Hatcher v. Hatcher, 
1 McMul. Ch., 611 ; Johnston v. Glancy, 4 Blackf., 94. 
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The bill in this case iras filed to compel the specific perform* 
a&oe oi a parol agreemeDt to coovey land, 

Tlie bill states that John Bennette, one of the defendants, in a 
oonTersation had with complainants, in the month of May or 
Jane, in the year 1834, verbally agreed to sell and convey to the 
complainants a certain lot of land, containing eighty acrds, for 
the sum of one hundred and fifty dollars, a part to be paid in 
money, and the remainder in a certain order drawn upon a man 
in the State of New Yoi^ ; that complainants paid Bennette, at 
the time, four dollars ; that a deed was soon to be made for the 
premises ; that instead of reducing the agreement to writing, Ben* 
nette gave the complainants the duplicate recdpt for the land, 
which he had received at the time he purchased the land of the 
government, saying, at the same time, that that receipt was as 
good as an article, for he, Bennette, could not sell the land with- 
out it ; that Bennette put complainant in possession, and 
he had made improvements, etc., that ^afterwards Ben- 125 
nette made a deed to complainants of the premises, but 
did not deliver it ; that about a week afterwards, Bennette sold 
and conveyed the land to defendant, Jameson, through his, Jame- 
son's, agent, Powell Grover, one of the defendants ; that Grover 
knew of the previous sale by Bennette to complainants, when he 
purchased for Jameson ; the complainants offered to perform the 
contract on their part, and demanded a deed. 

The bill further stated that Jameson had deeded the premises 
to Grover, and prayed a decree for specific performance, and also 
contained a prayer for other relief, etc. 

The answer of Grover admits the bargain between Bennette 
and complainants, but denies that the four dollars was paid 
towards the land ; states that the four dollars was borrowed by 
Bennette, and that he had offered to repay it ; admits that Jame- 
son offered to purchase the land of Bennette, in June, 1834, in 
his presence, and that Bennette told him that he had made a con- 
tract or bargain for the lands with complainants; admits bis 
being Jameson's agent, to purchase the land, in case the same 
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should not be conveyed to complainants; states that Bennette 
called on Grover June 24th, 1834, and stated that complainants 
had not complied with their contract to purchase the land, and 
that Bennette then offered to sell the land, and that he, Orover, 
purchased it for Jameson ; that he inquired of complainants 
respedling their agreement to purchase, and their answer satisfied 
him that they had abandoned the contract; admits the deed to 
Jameson, and its record, and also the improvements by complain- 
ants ; admits that he purchased from Jameson, March 4, 1836, for 
$500 ; denies any knowledge of complainants' having any equit- 
able title at the time he purchased from Jameson, and claims the 
benefit of the statute of frauds. 

The cause was heard on bill, answer and testimony. 

J, W. Jewett, solicitor for complainants. 

J, H, Preston, for defendants. 

126 *The Chancellor. — It is not a matter of course to 
decree specific performance of contracts. It requires a 
sound discretion, upon a view of all the circumstances ; and' thb 
discretion must not be arbitrary and capricious, but must be regu- 
lated upon grounds that will make it judicial. (Seymour v. 
Delaneyy 6 Johns* Ch.^ 22^?; same case, on appeal, 3 Cowen, 505,)^ 

The contract or agreement sought to be enforced, must be 
mutual, and the tie reciprocal, or a court of equity will not enforce 
a performance. <i Mad. Ch., 423; 1 Johns. Ch,, 282, 378.) Here 
the contract rests entirely in parol. The letter given in evidence, 
is too uncertain to form the foundation of any proceeding; it 
specifies no land, nor any price, and nothing can be drawn from 
it as referring to the land in question. 

The contract, in order to be enforced, must be certain in all its 
essential particulars. There is none of that certainty shown in the 
contract or agreement here sought to be enforced, which is neces- 
sary to enable this court to decree a specific performance. 

If a party sets up part performance, to take a parol agreement 
out of the statute, he must show acta unequivocally referring to 
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and resiiltiiig finom thai agreement ; such as the party would not 
have done, unless on account of that very agreement, and with a 
direct view to its performance ; and the agreement set up must 
appear to be the Mme with the one partly performed. There must 
be no equivocation or uncertainty in the case. 

The ground of the interference of this court is not dimply that 
there is proof of the existence of a parol agreement, but that there 
is fraud in resisting the completion of an agreement partly per- 
formed. (PAitf^ V. Thompmfn^ 1 Johna. Ch,, ISL) 

K this case can be sustained at all, it must be on the ground of 
part )>erformance, for there is clearly no such written contract or 
agreement as can be enforced by this court 

The question then recurs, was there such a specific, definite 
verbal contract as can be enforced, and has there been 
such a '''part performance, and readiness to fulfill, on the 127 
part of the complainants, as will take this case out of the 
operation of the statute of frauds, and render it the duty of this 
court to decree a specific performance? It seems to me not. 
The improvement I regard as out of the question, so far as that 
may be sought to make a part of the performance and fulfillment. 
It is pretty clear, that whatever was done in this way, was not done 
until after the conveyance to Jameson, and it was only done with 
a view to its effect upon these proceedings. From the testimony 
of Green and Sewel, confirmed by the other witnesses, it is to be 
inferred that there was a parol contract for the sale of the land in 
question; but this, it is equally apparent, must have been condi- 
tional ; that is, that the defendant, Bennette, would convey the 
land upon condition that the complainants would pay to him the 
purchase price. There was no such mutual undertaking on the 
part of the complainants as would have enabled Bennette to com- 
pel them to pay the money at any definite time. But it must be 
inferred that the agreement was to convey the land upon the 
return of Bennette irom Jackson, if they would then pay him the 
consideration. 

There is some discrepancy as to the intention of the payment of 
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the four dollars. But I am inclined to think that both parties 
intended at the time that this should apply in part payment. 

It has been held, that even full payment of the purchase money 
is not sufficient, of itself, to take a case out of the statute, (i Mad. 
CK ^Sl; and note («). 

But I am inclined to think the better opinion now is, that the 
payment of the whole of the purchase money, clearly in pursuance 
of a definite and mutual parol agreement, is sufficient to take a 
case out of the statute. But, I believe, it has uniformly been held, 
that the payment of a trifling amount, as was the case here, is not, 
of itself, sufficient. Indeed, if this were permitted in a case like 
the present, it would defeat all the beneficial objects of the statute. 
But this application of the four dollars must, in the 

128 nature of things, have been contingent; *that is, upon 
condition that the complainants entitled themselves to a 
conveyance of the land by performing, on their part, by the pay- 
ment of the balance of the purchase money. ' 

The ground on which the court acts at all, in these cases, is 
frauds in refusing to perform after performance by the other party. 
The allowing any other construction upon the statute of frauds 
would be to make it a guaYd and protection to fraud, (i Mad. 
Ch,f 378.) This is the rule laid down in the books, and it 
is the true one. Let us apply it to the case before us. Here is 
not only an absence of all appearance of fraud, but of all tempta- 
tion to commit it. It appears that Bennette had waited for the 
performance of complainants, away from home for a considerable 
time ; that he had done all his part ; that he was ready to make 
the complainants a title ; that, on the day on which a conveyance 
was made to Jameson, he applied to one of the complainants, and 
then stated that he had waited four weeks for them ; but that, if 
they would then fulfill the contract, he would not convey to Jame- 
son ; and he finally sold the land for five dollars less than, 
according to the bill, he was to have received of complainants. 

It is true that the complainant, Henry, replied that he was 
ready to fulfill on his part, but he offered no payment nor made 
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anj definite suggestion as to anj payment This was merelj 
keeping the word of promise to the ear, and after so long a delay 
might have justly been treated by the defendant Bennette as such 
a failure to fulfill, on the part of complainants, as would absolve 
him. In the absence of all fraud and all temptation to commit 
fraud, I can see no other way of treating this matter. What 
other course was left ? It would have been hard, indeed, to hold 
him longer in this state of uncertainty ; it would be more severe, 
after the lands have been conveyed to a bona fide purchaser, and 
expensive improvements made by others, still to decree a specific 
performance. 

I do not perceive any ground to impute fraud or unfairness to 
the defendant Orover, in this transaction. He swears positively 
it was purchased for Jameson and with his money; 
"^that he left the agency with him because he could not 129 
remain so long from homa It appears, too, that Jameson 
owned adjoining lands. Grover manifested no great anxiety to 
purchase, but it was. placed on the ground that he would take it for 
Jameson if the McMurtries failed to pay. It is true Grover subse- 
quently purchased this and the adjoining tract of land, but at an 
advanced price. Judges, of late, have regretted that the^ cases 
have gone so far in permitting part performance to take a case 
out of the statute, and have said that the courts ought to make a 
stand against fiirther encroachments upon the statute of frauds. 
In these views I concur. Unless a stand is made, all the salutary 
objects of the statute will be lost sight of. Some other points 
were made in the argument, which are not necessarily involved, 
and perhaps I have already gone farther than is necessary ; as, 
after all, the case turns principally on the entire absence of fraud 
on the part of the defendants, and the non-fulfillment on the 
part of the complainants; there is such a want of certainty 
and mutuality in this contract that it cannot be enforced. The 
complainants have failed to fulfill on their part. Decreeing a 
specific performance is an exercise of the powers of this court not 
ex debiiojusticiodj but to be exercised upon a full view of the whole 
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case. There being an entire absence of fraud, and, bo far as can 
be ascertained from the case, the failure of the contract having 
been caused by the non-fulfilknent of the complainants themselves, 
thej have not made such a case as calls upon this court to inter- 
fere and decree a specific performance, but that the parties should 
be left to their remedy at law. The bill must be dismissed with 
costs. 
Bill dismissed. 
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case. There being an entire absence of fraud, and, bo far as can 
be ascertained from the case, the failure of the contract having 
been caused by the non-fulfillment of the complainants themselves, 
they have not made such a case as calls upon this court to inter- 
fere and decree a specific performance, but that the parties should 
be left to their remedy at law. The bill must be dismissed with 
costs. 
Bill dismissed. 
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Hyacinth Bernard dit Iiioore y. The Heirs of Antoine Boogard 

and others. 

BeMSng equUtet under government grmU, Alter a oonflnnation of adaim to land by " jK JiM 

the board of land commiBsionen nnder an act of congress, and after patent I ih IB 

Issued, If competent at all for this court to go behind the patent to settle con- < ^ ^^' 

llicting claims, it should only be done on the dearest and most irrefiragable "UtH* '^ 

proofli. (o.) ' ''^^? 

Contract to mitlead land board immoral and void. If two persons, claiming Joint 
possession of lands, enter into an agreement that a claim by them shall be pre- . 
sented to the govemment land board, in the name of one alone, and that when 
the claim is confirmed to liim, he shall convey a part of the land to the other, is 
immoral as tending to mislead the land board, and therefore, it teenu, void. 

ReauUing tnuL Where two persons claim equities in lands, and one of them pre- 
sents a claim thereto which is allowed by the government land board, there is 
no resulting trust in finvor of the other which can be enforced in equity. 

The bill in this case set forth that in January, 1793, Hya- 
cinth Bernard dit Lajore and one Antoine Bougard took posses- 
sion of and settled a certain tract of land on the north side of 
the river Raisin, in the county of Monroe, containing five hun- 
dred and sixty arpents, being four hundred and sixty acres, 
which they had jointly purchased of the Indians ; that the pos- 
session was taken jointly and for their joint benefit, and the land 
was possessed and used in common ; that while so possessed, they, 
at their joint expense, and for their mutual benefit, made perma- 
nent and expensive improvements ; that they continued their joint 
occupancy and improvements till March 3, 1807, and long subse- 
quently, and 'the land was invariably considered, held, improved 
and enjoyed as their common property ; that about the time last 

(&) Where, however, lands are granted by the government, by treaty or otherwise 
to individuals, and the president unnecessarily issues a patent, and delivers it to a 
person not entitled, such patent is void, and may be so declared by the State courts. 
Stockton V. Williams, Wal. Oh., 120; Same case on appeal, 1 Doug. Mich., 64& And 
this notwithstanding it is issued under a special aet of eongiesi Oampan v. Dewey, 
9Mieh^sn. 
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aforesaid, they came to a resolution for partition, and agreed to 
set off the easterly half to complainant, and the westerly half to 
said Antoine ; that ever afterwards the easterly half was always 
taken as the separate property of complainant, and treated by 
both as such, and that he continued to occupy and enjoy the same 
in his own right, and exercised acts of ownership over it, and that 
his title was never disputed. 

The bill further stated that complainant and said Antoine 
being ignorant of the proper course to be taken to obtain a con- 
firmation of their title, neglected to prefer their claim until 1821, 
when some person advised them to put in their claim ; that they 
did so under the act of congress entitled *' An act to revive 
the powers of the commissioners for ascertaining and deciding on 
claims to land in the district of Detroit, and for settling the 
claims to land at Green Bay and Prairie des Chiens, in the Terri- 
tory of Michigan," approved May 11th, 1820; that they 

131 both prepared to go to Detroit *for that purpose, but at 
the suggestion of some one it was proposed, to save 
expense, that the whole lands should be confirmed to one, the 
expenses to be shared equally, and that that one should convey to 
the other his share ; that said Antoine accordingly went to Detroit 
and made his claim, which was duly confirmed to him by the 
commissioners acting under the act of congress entitled *' An act 
to revive and continue in force certain acts for the adjustment of 
land claims in the Territory of Michigan," approved February 21, 
1823, and also by congress ; that complainant continued in pos- 
session of his part until 1829, and he often called upon said 
Antoine to ascertain if the patent had been received by him ; that 
in 1828, and before receiving the patent, said Antoine died, but 
that on the day previous to his death he called his children, or a 
part of them, together, informed them of complainant's rights in 
the premises, and enjoined them to convey to him ; that the chil* 
dren afterwards, when called upon for a conveyance, did not deny 
complainant's right, but professed their willingness to make a 
deed when the patent should be received. 
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Tlie bill then proceeds to allege UuU three of the fiTe 
law of Slid Antoine, bj separate ocmTejanoes made in the 3pMur9 
1829 and 1830, had eadi sold and oonFejed an nndiTided fifth 
part of the whole land to one H. Disbrow, with intent to defraud 
eomplainant, and that Disbrow at the time of contracting there* 
for, and of reodving the deed or pa jing the parchase money, had 
fall notice of complainant's rights, and afterwards sorrep- 
titionsl J and iUegall j got possession of the lands. "^Also 132 
that the other two heirs in 1830 each sold and conveyed 
an ondivided one-fifth part of the whole land to one Robert Clark » 
and that Clark bought and received deeds with the like ftiU notice 
of complainant's rights. The bill ftirther charges that a patent 
was issaed for the land in 1829 or 1830, to said Antoine or to 
some one or more of his heirs, the complainant being unable 
to state particulars, as the heirs have it ; and the bill asks for the 
production of the patent, prays that said Disbrow and Clark be 
decreed to convey to complainant, etc 

The defendants by plea relied upon the statute of frauds as a 
bar to complainant's claim. 

They also answered fully, denying all knowledge, information 
or belief of the pretended joint purchase of the Indians; denied 
the pretended joint occupancy and improvement, and the agree- 
ment to partition ; insisted that said Antoine alone purchased of 
the Indians, and took possession of the whole premises in questioa 
in his own right, and for his own exclusive benefit, about the time 
mentioned in the bill, and that he continued to occupy the same 
by himself or his tenants, not only to the year 1807, but to the 
time of his death in 1829, claiming the whole of the same as his 
own, and at all times denying the claims of all others. The 
defendants Disbrow and Clark, in their answers, denied all knowl- 
edge or notice of rights in complainant 

Replication was filed to the answer, and the case heard on 
pleadings and proo&. The evidence is sufficiently stated in the 
opinion. 
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A. 2). Frazer, solicitor for complainant. 

The case made by the bill is that of n trust, arising by 

133 implication *or construction of law, and is expressly 
excepted from the operation of the statute relied on, by 
the 13th section (latoa of 1819, p, 118), and may be proved by 
parol, even in opposition to the answer of the defendant denying 
the trust. The statute was never held to apply to such a case. 
(^Wray v. Steele, 2 F«. & B., 388; Findi v. Finch, 16 Ves., 45; 
Attorney' Oeneral v. Fowler, 15 Ves., 90; JeremitfB Equity, 88,) 

The complainant's case does not rest nor depend upon the 
promise or arrangement between them, as to the manner of for- 
tifying the title, but rests upon the previous equity of the case. 
The p]:omise alleged is only an additional ground of equity. It 
is the occupation and improvement of the property by the com- 
plainant that constitutes his equitable title, and gives him a right 
to confirmation under the several acts of congress on this subject. 
(Hutcheon v. Manninffton, 1 Ves,, 366; Boyd v. McLean, 1 Johns. 
Ch,, 682; 2 P. Wms., 648; 1 Johns, Cos., 163; Deoouche v. 
Savetier, 3 Johns. Ch., 216; Stiekland v. Aldridge, 9 Ves., 618; 
Livingston v. Livingston, 2 Johns. Ch,f 639; Jackson v. Matsdorf, 
11 Johns., 96.) 

If the deceased did not intend to take the deed as a trust, and 
convey to the complainant, he obtained it in fraud, and, on that 
ground, complainant is entitled to have the trust carried into 
effect, notwithstanding the statute. {Roberts on Frauds, 102; 1 
Com. Dig,, 361, 486 ; 1 Madd,, 239-240, 299.) 

It is a clear rule, that where A. purchases in the name of B., 
the former paying the consideration, B. is a mere trustee, notwith- 
standing the statute of frauds. (Jeremi^s Eq., 86,) So, if an agent 
locate lands for himself, which he ought to locate for his principal, 
he is in equity a trustee for his principal. It is equally well set- 
tled that all persons coming into possession of trust property, with 
notice of the trust, shall be considered trustees, and bound, with 
respect to that special property, to the execution of the trust, 
(i Johns. Ch., 666.) 
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H, T. BackuB^ solicitor for defendants. 

^1. The action of tbe commissioners, both as to the 138 
right and the evidence of the right, i§ conclusive, and 
especially so since the confirmation by congress. (7 WheaJt.^ £8, 
237; Strather v. Lucas, 12 Pet,, 413.) And this court are in 
no wise authorized to revise those proceedings, nor by a possi- 
bility could such revision be productive of any benefit to the com- 
plainant 

2. Had the complainant a valid claim, as against Antoine 
Bougard or his children, yet the real defendants, Disbrow and 
Clark, are Inma fide purchasers without notice, and as such will 
be protected, and equity can give no assistance against them. 
{Fro9t V. Beehnuin, 1 Johns. CA., 300; 9 Yes., 24.) But had the 
defendants had full notice of the pretended claim of the complain- 
ant, it would in no wise have varied their rights or altered the 
case, for the claim itself, by complainant's own showing, is a mere* 
nullity, and in the language of Lord Mansfield, had the defend- 
ants known of it, they would also have known it was void. ( Wil- 
son V. Mason, 1 Cranch, 70, 100,) As every man is charged with 
a knowledge of the law. (i Johns. Ch., 516 ; Lyon v. Ridimond, 
2 Johns. Ch., 61, 60.) 

3. If any such agreement as that contended for by the com- 
plainant were in fact made and entered into, yet the same was 
null and void. 1. As being contrary to the policy of the law, 
and in fraud of the act of congress, an agreement not only to 
deceive the commissioners, but to obtain the title to the premises 
by false pretences and absolute falsehood ; and all acts or agree- 
ments in fraudem legis, or contrary to thei policy of the law, are 
prohibited and void. '{The William King, 2 Wheat., 148, 153; 4 
Pet, 44^; 4 Johns. Ch., 254; ^ Ohio, 510; 6 Johns., 194; S 
Johns., 444-) But 2. If the complainant's own story be true, he 
entered into a stipulation and agreement with Antoine Bougard, 
to commit, or procure to be committed, actual perjury, in the 
proef of the claim before the commissioners, and he himself aided 
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in the commission of that positive crime; for as he would now 
have this court believe, he himself procured witness (so 
139 his bill and evidence '''state) to swear that the premises 
in question were the lawful claim of Antoine Bougard, 
which, by his present case, he seeks to disprove ; and the maxim 
both of equity and law is, ex turpe contractu non oritur actio, (i 
Bac, Ab., Ill; 2 Binn., 101, and cases there referred to; 4 Ves., 
811; 8 Yes., 51; 2 Eq, Or., 20; GilbeH's Eq., Rep., 153.) And 3. 
To any such agreement as^that the complainant now seeks to 
enforce, the defendant's plea is a conclusive bar, and the same is 
void by the statute of frauds. (Stat 1820, 112, 425.) It is an 
express trust, if anything, by parol, and therefore void. It is 
not an implied trust, or a trust in any way resulting by operation 
of law ; if anything, it is a direct agreement by parol, to create 
a trust ; an attempt to enforce a parol declaration of a trust The 
* case contains none of the elements of an implied or resulting trust. 
A resulting trust can only exist where the actual payment of the 
purchase money is clearly proved. {Steere v. Steere, 5 Johns. Ch., 1.) 
And a payment of a part, or anything less than the whole pur- 
chase money, will not raise a resulting trust, (i Johns. Ch.y 582 ; 
2 Johns. Ch., 405; 2 Mad. Ck, 112; 3 Cow., 588; 3 Ves., 696; 
1 Ves., 366.) 

But to this the complainant insists, that a trust is to be implied, 
for the purpose of preventing a fraudulent use of the statute of 
frauds. Trusts for that purpose are never implied, unless some 
clear and specific act of fraud is distinctly proved, as preventing 
the execution of a will or other instrument, creating an estate or 
declaring a trust. (^Roberts on Frauds, 103 ; Thynn v. Thynn, 1 
Vem., 296.) But the facts in this case show no such thing, and if 
a trust might be implied in the present case, it might in every 
one, to the entire prostration of the statute. 

But the complainant further insists that the facts in the case 
show the existence and creation of a trust before our statute of 
frauds. The fact is not so, and it is untenable as a legal position ; 
Ist, because prior to our statute of frauds, the legal estate to the 
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premises was not in AntoiDe Bougard ; his right was a mere 
equity under the act of congress, and so was the complainant's, if 
he had any ; no trust, therefore, could, by a possibility, 
"^have existed, for the obvious reason that there was no 140 
legal estate to sustain it But, 2d, if, by a possibility, any 
could have existed before tiie legal title vested in Antoine Bou- 
gard, yet, not being in writing or declared by Writing, even before 
our statute of frauds, it would have been void ; for the rules of 
property are the same in equity as at law. {6ilbert*8 Law of Uses^ 
39.) Trusts are now what uses were before the statute of uses. 
{Lord Angleaea v. Lord AUham; Holt, 736,) And both uses and 
trusts have always been governed by the same rules and the same 
reasons as legal estates. ( WaUa v. BaU, 1 P. WtM., 109.) For 
were not the rules of property the same in equity as at law, in the 
language of all the books, things would be at sea, and there would 
be the greatest uncertainty. (Banks v. Sutton, 2 P, Wms., 713; 2 
BL Com,, 337.) Therefore, the rule has ever been, that where a 
deed or writing was necessary before the statute of frauds, for 
passing the legal estate, the same formality was necessary to create 
or declare a use or trust. (CHlbert'a Law of Uses, 7 ; 7 Bac Abr. 
TU. Uses and Trusts, 92; 3 AtL, 151 ; 2 Atk., 37.) No legal estate 
whatever, by the fundamental ordinance, and laws both of the 
Northwest Territory and the Territory of Michigan, could, at any 
time, be created or transferred by parol. {Fundamental Ord., Art, 
1 : Lindsey v. Coats, 1 Ohio Rep., 113.) For these reasons, then, 
any pretended trust prior to the statute of frauds, would be a 
nollity. 

The Chancellor. — Every material allegation in the bill is 
fully and positively denied by the answer. The defendants, nine 
in number, say the complainant never either owned or occupied 
the said land, or any part or portion thereof; but the children 
and heirs, on the contrary, say, from their earliest recollection, 
their father held the entire, exclusive and peaceable possession of 
the whole tract, as well the pretended eastern as the western por- 
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tion ; that the said Antoine did not, immediately before 

141 his death, or at any time, direct them to convey ^any 
portion of the tract to the complainant, or admit that he 
had any interest therein. 

Indeed, it is hardly possible that an answer could be made 
more full and complete to all the material allegations in the bill. 
The defendants also set up and insist upon the statute of frauds. 

Voluminous testiiQony has been taken on both sides. 

The testimony has been carefully considered, and I cannot, 
from a review of it, come to the conclusion that the claim of the 
complainant can be sustained. 

The complainant relies for the establishment of his claim upon 
the testimony of Joseph Beauxhomme, Louis Bernard, Louis 
Morminee, Joseph Drouillard and Louis Louigne. 

The testimony of Beauxhomme is as to admissions made by 
Bougard, and is inconsistent with itself. He makes Bougard 
admit that the complainant is entitled to one-half, and says still 
that he said the two acres troubled him, etc. ; and it is entirely at 
variance with the allegations of the bill, that the land was divided 
and complainant in the possession of the east half. But little 
weight can be attached to the testimony of Louis Bernard. • It is 
in proof that he had previously alleged that the present com- 
plainant had no interest in the land in question, but that it 
belonged to him. Louis Morminee testified before the board of 
land commissioners that it belonged to Bougard.' Drouillard tes- 
tifies as to the original purchase from the Indians, and says it 
belonged to both complainant and Bougard. Louis Louigne sub- 
stantially sustains the last witness, but is manifestly mistaken as 
to other statements which he makes, and so much so as at least to 
cast some doubt upon his testimony. There is such discrepancy 
and so much uncertainty in the showing in this case, that the 
testimony of the witnesses as to transactions of so ancient a date 
should be received with caution. 

The testimony of Margaret Bivor and Narcissa Delisle, who 
have resided near the land for a long time, strongly sustains the 
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mnswen; they resided near the lands at a verj early period, 
and never saw the complainant at work on the land, or 
^heard of his claim. Indeed, the proof of any actaal 142 
occupation by complunant, aside from the admission tes- 
tified to by BeauxhOmme, is very slight When it is considered 
that the fi^ct of a separate and distinct possession and occupation 
of the east half of the tract of land as alleged in the bill for so 
long a time, and up to a period so recent, must, if true, have been 
80 notoripus as to have been capable of clear and positive proof, 
coupled with the testimony as to the claim of Louis Bernard that 
the land belonged to him ; and also the testimony of Durocher, 
that so late as 1821 the complainant claimed the whole of the 
land, it is difficult to come to the conclusion, from anything here 
presented, that the claimant ever had such a possession and occu- 
pation of any portion of this land, either joint or several, as would 
have entitled him to a confirmation by the commissionersi under 
the act of congress of May, 1820, continuing in force the previous 
act of 1807. The claim of the complainant is probably founded 
on family residence ; he was, np doubt, occasionally there when a 
boy. It is true, there is great discrepancy in the testimony. 

But after a confirmation and patent, if it is competent at all to go 
behind it, it should only be done upon the clearest and most irre- 
fragable proof 

The point insisted upon in the argument, that the agreement, 
or pretended agreement, that both complainant and Bougard 
would concur in making proof before the commissioners of that 
which; according to the allegations in the bill, did not exist, to 
wit: the sole occupation and improvement of this property by 
Bougard, so as to bring him within the requirements of the act of 
congress, is immoral, is entitled to weight. The commissioners 
had no authority to confirm to any except to those who proved 
themselves to come within the provisions of the act of congress. 
They have never acted upon any claim or right of this com- 
plainant 

If the allegations in the bill are true, the commissioners have 
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been led by false lights to do an act which they were not autho« 
rized to do. And if this conspiracy had not existed, it is pos- 
sible such facts might have been elicited as would have 

143 ^satisfied them that of right it should have been confirmed 
to neither the one or the other. 

The ground taken by the complainant, in order to avoid the 
statute of frauds, is, that this is a resulting trust ; that the com- 
plainant, being actually entitled to the east half, and the title 
having been vested in Bougard, the complainant may compel the 
heirs to execute the trust. 

From the premises it will be perceived that, in the view of the 
court, this position cannot be sustained. 

First, It is not sustained by such clear and undoubted proof as 
should be required in a case like the present, that the complain- 
ant was ever entitled to a confirmation of any portion of this trust. 

Indeed, from all the facts and circumstances developed in the 
case, I am inclined to think otherwise. 

Second. If it were apparent that the complainant would have 
been entitled to a confirmation, it would still be questionable 
whether it would come within the rule of an implied or resulting 
trust. 

A resulting trust only exists where the actual payment of the 
purchase money is clearly and distinctly proved. Payment of a 
part, or anything less than the whole, will not raise a resulting 
trust. (JSteere v. Steere, 5 Johns. Ch,j 1; Boyd v. McLean, 1 Johns. 
Ch,, 682.) 

This was not a purchase. The occupants of these lands' could 
not claim the grant of the government as a matter of strict l^al 
right, although they may have had strong equitable claims. It 
was rather in the nature of a bounty or gift by the government 

If there was any trust, it was an express trust, and by parol, 
not evidenced, or pretended so to be, either as to its existence or 
terms, by any Written contract or memorandum whatever, and, to 
this, the plea of the statute of frauds, as has already been decided 
in this court, is a conclusive bar. 
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The existence of a trust may be shown by parol, but there must 
be some memorandum in writing showing its terms. 

From the view I have taken of the case, all that por- 
tion of *the proceedings and proofs which relates to the 144 
purchase by Clark and Dbbrow with notice, as is alleged, 
becomes immaterial. If they had notice of the claim of the com- 
plainant, it was a notice that he had no valid claim. The bill 
must be dismissed with costs. 

Bill dismissed. 
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Bexgamin Tate ▼. Jaoob .Whitney. 

OmsidercUion : Dureat, Where the fears of a thnld and ignorant man were practiced 
upon by threats of a prosecution for slander, and he was thereby Induced to 
assign a mortgage to another, the assignment was held to be without considerar 
tion, and a re-assignment was decreed, (a.) 

This bill in this case was filed August 17, 1837, and states that 
on or about the second day of June of the same year, the com- 
plainant possessed a certain indenture of mortgage, executed by 
William Gilcrist to complainant, bearing date April 8, 1837, of 
certain premises therein described, conditioned to pay five hun- 
dred dollars, and interest, six months from the date thereof. 

That, on or about the second day of June, 1837, complainant 
had a conversation with defendant at Jonesville, in the county of 
Hillddale, in regard to the subscription, by the complainant, for 
a certain newspaper called the Christian Palladium, in which 
conversation complainant told the defendant that he never had 
subscribed for said paper, nor authorized any other person to sub- 
' scribe for said paper for him (the complainant) ; and that com- 
plainant further stated to the defendant that he, the defendant, 
had forged his (the complainant's) name, or given some other 
person liberty to sign the complainant's name for said paper, 

(a ) The compromise and settlement of a claim asserted in good faith is a sufficient 
consideration for the settlement, and for any obligations given by one party to the 
othei^ in consummation of it Van Dyke v. Davis, 2 Mich., 144 ; Weed v. Terry, Wal. 
Ch., 601 ; a a, 2 Doug. Mich., 844 ; Hale v. Hohnes, 8 Mich., 87. In Gates v. Shutts, 7 
Mich., 127, it appeared that defendant had charged complainant with intentionally 
burning his own mill, and made claim for pajrment for certain wheat of the defend- 
ant which had been placed in the mUl before it was burned ; that complainant gave 
his note and mortgage for the value of the wheat, but afterwards filed a bill to set 
aside these securities as obtained through threats, fear and duress. Hddy that the 
securities must stand if there was no fVaud, and no undue advantage taken by defend- 
ant to bring it about, and he had reason to Ijelieve the charge, and did not manufac- 
ture it to fHghten complainant into a settlement Upon this general subject see 1 
Story £<i. Juris., i 131, cl %cq ; Adams* £q , 183, and cases cited in 4th Am. od. 

128 



FIRST CIRCUIT. 146 



Tate V. Whitney. 



which the defendant denied. That, toon after such conversation, 
the defendant threatened to prosecute the complainant for the 
words he had spoken as aforesaid, and told complainant if he did 
not assign over to the defendant said mortgage, and the bond 
referred to therein and accompanying the same, as a collateral 
security, and settle with him,' the defendant, for the language 
complainant had used in relation to the subscription for 
said newspaper, he, the defendant, *wouId keep the com- 146 
plainant in prison eight or ten years, for what he, the 
complainant, had said ; and complainant being intimidated and 
greatly distressed at the threats and menaces of the defendant, 
and being ignorant of his own rights, and of the law, was induced, 
by these threats and menances of the defendant, to execute an 
assignment of the bond and mortgage, and did, on the second day 
of June aforesaid, execute* and deliver to the said defendant an 
assignment of said bond and mortgage, without any consideration 
of whatever name or nature, and did* actually deliver over said 
bond and mortgage. The bill further alleges that the complain* 
ant had applied to the defendant to re-assign and re-deliver said 
bond and mortgage, and to pay complainant the amount thereof, 
etc, which defendant had refused to do ; and prays that the 
defendant may be decreed to pay to the complainant whatever 
money, if any, he may have received, or shall receive, on said 
bond and mortgage, and be restrained by Injunction from assign- 
ing or in any way transferring or disposing of the same, and that 
defendant may be decreed to re-assign and deliver up said bond 
and mortgage to complainant 

The answer admits the bond and mortgage, and that at the 
time of the assignment thereof there was then due thereon about 
the sum of three hundred and thirty-five dollars ; states that pre- 
vious to the time of the assignment stated in the bill the defend- 
ant had been frequently informed by divers good and worthy 
citizens of the county of Hillsdale that the complainant had 
reported and declared, and was in the frequent habit of reporting 
and declaring, that the defendant had /oryed the name of the com- 
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plainant to a subscription for the newspaper mentioned in the 
bill ; that defendant was advised to ask some redress of the com- 
plainant for his slanders; that the defendant called on the 
complainant, and had a conversation with him, in which the 
defendant informed the complainant of the slanderous, false and 

defamatory declarations made by the complainant, of and 
147 concerning the defendant, charging '''him with the crime 

of forgery ; that the complainant admitted to defendant 
that he had before then, at divers times and places, and in the 
hearing and presence of divers persons, reported and declared that 
the defendant h&d forged his (the complainant's) name to the said 
subscription, and that the reports and declarations were false, and 
witl^out any foundation in truth, and that the complainant was 
willing to redress the wrong he had done to the reputation and 
good name and credit of the defendant? by such false and slander- 
ous reports ; to which the defendant replied that the said com- 
plainant must make him -(the defendant) satisfaction in some 
way, or that the defendant should seek redress by proceedings at 
law ; that complainant then informed defendant that if he (the 
defendant) would take the bond and mortgage in fiill satisfaction 
for the wrongs done him by the false and slanderous reports and 
declarations of the complainant, he (the complainant) Would duly 
assign over the same to the defendant; and that complainant 
strongly solicited the jdefendant to accept of the mortgage in satis- 
faction for the said wrong ; that at the special request and urgent 
solicitation of the complainant, the defendant agreed to accept 
and receive the bond and mortgage in full satisfaction of said 
wrong and injury, and thereupon the complainant assigned and 
delivered the said bond and mortgage to defendant, and defendant 
at the same time acquitted and discharged complainant from all 
liability for his false and slanderous reports, etc. The answer 
denies the threats of prosecution, etc., and also denies that defend- 
ant told complainant he would keep him in jail, as stated in the 
bill. 
The cause was heard upon bill, answer and proofs. 
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£ LawreneCy for complainant 

« • 

* P. jR. Adams, for defendant 149 

The Chancellor. — ^From the bill, answer and testimony, it is 
apparent that the defendant was practicing upon the fears of a 
timid and ignorant man, and that the assignment of the mortgage 
in question was in fact procured without any consideration what- 
ever. The complainant is entitled to a decree that the defendant, 
Whitney, re-assign and re-deliver said mortgage to the complain- 
ant within thirty days from the service of a copy of the decree in 
this cause. 

Decree accordingly.* 

* An appeal was taken in this case to the supreme court, and the decree of the 
chanceUor affirmed January 22, 1830. 
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Thompeon ▼. Maok and others. 

Becording law» : Priority <u between grantees. Where a party claims priority nnder 
or by virtue of the statute regulating the registry of deeds and mortgages, he 
must show a compliance with its provisions in order to entitle him to such 
priority. 

Mortage by deed ab»oh»te inform^ retard of. Under the code of 1888, where a deed 
absolute in form was shown by contemporaneous writing to be only a mort- 
gage, it should have been recorded as a mortgage ; and if recorded as a deed, 
the record would not give it priority over a prior unrecorded mortgage, (a.) 

Once a mortgage always a mortgage. \Vlicre a deed absolute in form was given to 
secure a debt, and the grantee at the time gave back an agreement to reconvey 
when the debt should be paid, but this agreement was not recorded, and the 
deed was recorded as a deed and not— as the statute required— as a mortgage ; 
and the grantor, to obtain ftirther credit, afterwards gave up the agreement to 
reconvey, and the g^rantee sold the land : Held, that the deed having originally 
been a mortgage did not cease to be such on the surrender of the agreement, 
and that the deed not having been properly recorded, the subsequent grantees 
could not claim priority over a mortgage duly recorded which the first grantor 
had given after conveying as above stated. (6.) 

This wa8 a bill to foreclose a mortgage, and stated that the 
complainant, August 11, 1830, purchased a quantity of drugs and 
medicines to the amount of $197.23 of the firm of Lawrence, Keese 
& Co., of the city of New York. That afterwards, and before 
the goods were received, it was agreed between the complainant 
and Mack that the latter should take the drugs and medicines 
and pay for them ; and that Mack, on the 14th April, 1831, gave 

(a.) See the statute under which this decision was made in the chancellor's opin- 
ion. The provisions of the revised statutes of 18441, which are now the law on this 
subject, are considerably different, and the question may perhaps at some time arise 
whether this decision is applicable to them. The New York cases, cited in the opin- 
ion, were based upon i)eculiar provisions of statute. 

(6.) The chancellor appears to hold that this would be the law notwithstanding the 
subsequent grantees bought in good faith, and' without notice of the defeasible char- 
acter of the first deed. Indeed, he says that ** if in fact the transactions between 
Mack [the first grantor and mortgagor] and Chamberlain [the grantee in the first 
deed] constituted the instrument a mortgage and no more, the record of the mort- 
gage of Thompson should be regarded as a sufficient notice to a subsequent pur- 
chaser.'^ This would be to make the protection of the registry laws to a subsequent 
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a mortgage to the oomplainant on lot number fifty-eeven, in the 
village of Pontiac, to indemnify him against the payment of the 
debt doe to Lawrence, Keese A Go., which mortgage was after- 
wards recorded, July 24, 1833 ; that Mack had neglected to pay 
Lawrence, Keese A Co., who had sued the complainant for the 
price of the drags and medicines, and recovered a judgment 
against him of $265.47 damages, and $8 costs, which the com* 
plainant had paid ; that April 9, 1833, Mack convoyed, by an 
absolute deed, the lot mortgaged (together with another lot in 
Pontiac) to the defendant Chamberlain, whose deed was recorded 
July 20, 1833, four days previous to defendant's mortgage. The 
bill charged that the deed from Mack to Chamberlain, 
although absolute '''on its face, was intended by the par- 161 
ties to operate as a mortgage only, and was given to 
secure a debt due from Mack to Chamberlain ; that Chamberlain 
had bound himself by bond, or other writing, to re-convey the 
premises on the payment of the debt, and that such bond or writ* 
ing for a re-conveyance was not recorded by Chamberlain with 
his deed ; it further states that June 29, 1 834, Chamberlain con- 
veyed the lot to the defendant Keeney, who, June 8, 1834, con- 
veyed it to the defendants Draper and Richardson ; and Cham- 
berlain, Keeney, Richardson and Draper, were severally charged 
with notice of complainant's mortgage at the time of their respec- 
tive purchases. 

The defendants put in several answers. Mack, in his answer, 
admits the purchase of the drugs, etc., but not till afler they had 
been received by Thompson, and put into Mack's store for sale ; 

pnrchaaer depend apon matters of fact not brought home to his knowledge ; and this 
case would then be an exception to the general rule, that one who, in searching the 
records, finds a deed apparently conveying all the grantor^s interest, is not bound to 
search for conreyances by the same grantor afterwards recorded, but of which he has 
no actual notice. The statutes of 1846 (Comp. Laws, I 2761) render a de/ecuanei not 
recorded of no effect except as against the maker thereof, his heirs or devisees, and 
persons having actual notice thereof. 

For UlostzBtions of the maxim ** once a mortgage always a mortgage,^ see Oom- 
■tock V. Howard, WaL OIl, 110 ; TJinrston v. Prentiss, 1 Mich., IM; Batty v. Snook, ft 
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States that Thompson put a clerk in the store to sell the goods ; 
that the clerk sold a considerahle portion of them, and used part 
of the money, the proceeds of the sales, for his private purposes ; 
that Mack aided in selling the goods, etc. ; that April 14, 1831, 
Mack purchased of Thompson the drugs unsold, and the dehts 
due for those which had been sold, and agreed to indemnify 
Thompson against the debts due by him to Lawrence, Keese A 
Co., and to pay the $32 for transportation, and that Mack and 
wife, on the same day, executed the mortgage mentioned in the 
bill, as indemnity to Thompson ; that the mortgage was not 
recorded until the time stated in the bill; that, December 10, 
1832, he paid to Thompson $56.98, to be applied on the mortgage, 
and took receipt to that effect ; that Thompson is also indebted to 
him in the sum of $91 for services, and also owes him for rent, 
and on other accounts, as he believes, to the amount of the debt ; 
denies any knowledge of the judgment against Thompson ; admits 
the deed to Chamberlain, of April 9, 1833, and its record, and 
that he took from Chamberlain a paper, not under seal, in which 
Chamberlain agreed to re-convey the lots, if he should in a short 
time (could not state how long) pay to Chamberlain the amount 

due him, which was about $150 ; that he. Mack, being 

« 

152 *in embarrassed circumstances, shortly afterwards applied 
to Chamberlain for further credit, and to obtain such 
credit he gave up the agreement to re-convey, and surrendered 
all right, title, claim and equity of redemption in the premises ; 
that he did not tell Chamberlain of Thompson's mortgage, and 
does not believe that Chamberlain knew of that mortgage ; that 
the reason that two lots were deeded to Chamberlain was that 
there was an incumbrance of dower on one of them ; that Keeney 
bought the lots fifty-seven and fifty-two of Chamberlain ; that he 
never informed Keeney, and does not believe he knew of Thomp- 
son's mortgage at the time he purchased the lots ; that the sale to 
Keeney was not for the benefit of Mack or his &mily. 

Chamberlain, in his answer, admits that Mack was indebted to 
him, and gave him a deed of lots numbers 57 and 52, April 9, 
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1S33; denies that he had any notice of Hack's mort|;age to 
Thompson. Further states that when Mack gave up the written 
agreement he released and surrendered all right to redeem ; thai 
he paid Mack the full value of the premises, encumbered as thej 
were by a claim of dower. That Keeney paid the full value for 
the lots ; that at the lime of making the deed to Keeney, he, 
Keeney, had no notice of Thompson's mortgage, to his knowl« 
edge. Keeney, in his answer, denies any knowledge of Thomp- 
son's mortgage at the time he purchased from Chamberlain, and 
until he had sold to Draper and Richardson ; admits the deed 
from Mack to Chamberlain, of April 9, 1833, and deed from 
Chamberlain and wife to him, June 26, 1834. Denies all knowl- 
edge of any agreement other than the deed from Mack to Cham- 
berlain, until after he acid to Draper and Richardson ; that he 
cannot state the exact amount paid by him for the lots ; that he 
gave full value, and purchased them for himself, etc. Admits 
the sale by him to Draper and Richardson, June 8, 1835, and 
their mortgage, etc., to him. 

Draper and Richardson, in their answer, admit that they had 
notice of Thompson's mortgage, either before or after theic pur- 
chase, but do not remember which. 

* R, Manning f for complainant. 158 

The deed from Mack to Chamberlain, although absolute on its 
face, is nevertheless a mortgage. It was given to secure a debt 
to Chamberlain, who was to re-convey the premises when Mack 
paid him. 

As a mortgage, the defeasance, or agreement to re-convey, 
should have been recorded with the deed, in the record of mort- 
gages, as the statute requires. {Rev. Laws of 1833, pages 283 and 
28j^, § 3,) By the registry of it as a deed, instead of a mortgage, 
it did not, as a mortgage, gain priority over the complainant's 
mortgage. (Dey v. Dunham, 2 Johns, Ch., 182; OrimsUme v. 
Qjorter, 3 Paige, J^l; James v. Jforey, 2 Cowen, 246.) The reg- 
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istry of it, as a deed, avaUed nothing. The registry of a legal 
instrument does not change the nature or effect of the instrument 
It does not change a mortgage into a deed, or a deed into a mort- 
gage. Its onl/ effect is to give priority to legal instruments which 
have been properly recorded. Whether, therefore, the defeasance 
was delivered up to Chamberlain before or after the complainant's 
mortgage was recorded, if after the deed had been recorded, cannot 
alter the case, for it could not make a good record out of what 
was before a bad record, or no record at all. From the testimony 
of Chamberlain it appears the surrender of the defeasance was 
not intended to turn the mortgage into an absolute deed. He 
considered the deed afterwards, as he had done before, as security 
for the debt Mack owed him. The complainant's mortgage was 
recorded long before Keeney purchased of Chamberlain, and as 
Chamberlain's deed is not good, either as a deed or mortgage, 
against the complainant's mortgage, Keeney's deed certainly can- 
not be. If there was any doubt that Chamberlain's deed contin- 
ued to be a mortgage after the defeasance was surrendered, and it 
should be insisted the defeasance was given up to Chamberlain 
before the deed was recorded, the testimony b too vague and 
uncertain upon that point to take away the common law rights of 

the complainant. The defendants, when seeking to gain 
154 an advantage through the registry *law, should clearly 

show themselves entitled to it by a compliance with the 
law. 

B. F. H. Witherell, for the defendant. 

Chamberlain was a purchaser without notice. (See 2 Vea,, 453 ; 
3 Ves., 221; i Yes., 383; 9 Vea., 2j^.) 

Chamberlain took up the writing of defeasance before his deed 
from Mack was recorded ; when that instrument was taken up, if 
not before, his deed from Mack became absolute. 

By the writing or article to Mack from Chamberlain, Mack was 
to have but sixty days to redeem ; the deed was then absolute. 

Keeney was a purchaser for a bona fide consideration, without 
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notice, and if Chamberlain had notice Keeney will be protected. 
(Demarest v. Wyneoapf S Johns. Ch,, 129; Jackson \, Given, 8 
Johns., Ul; Laws 1833, p. 283, sec. 2, p. 279, sec, 2,) 

Draper and Richardson are protected as well as Xeenej, under 
the principle that a purchaser with notice to himself from one who 
purchased without notice may protect himself under the first pur- 
chaser. {Bumpus V. Plainer, 1 Johns, Ch,, 213,) 

The Chancellor. — From the facts stated in the bill, answer 
and testimony, there can be no doubt that the conveyance from 
Mack to Chamberlain was a mortgage, and a mortgage only, in its 
inception; and it is evident that it so continued, and was so 
r^arded until the transactions were closed by the payment of the 
amount due to Chamberlain, and the conveyance to Keeney. 

It is admitted to have been so in the first instance. 

Chamberlain, in his testimony, says that the instrument of 
defeasance was given up, so that the estate conveyed should 
remain as security for further advances. 

The account with Mack was not closed at that time. 

Chamberlain says he should, at any time, have re-conveyed to 
Mack upon payment of the amount due, and an allowance for his 
trouble in securing his debt. 

*He did actually convey the premises to Keeney, the 155 
father-in-law of Mack, upon payment of the advances 
made by him, and the charges for his trouble. 

The statute {Laws, of 1833, page 284, section 3) provides that 
" every deed conveying real estate, which by any other instru- 
ment or writing, shall appear to have been intended as security, 
in the nature of a mortgage, though it be an absolute conveyance 
in terms, shall be considered as a mortgage and be deemed and 
adjudged to be liable to be registered as other mortgages are by 
virtue of this act ; and the person or persons for whose benefit 
such deed shall be made, shall not have the advantage given by 
this act to mortgages, unless every instrument and writing operat- 
ing as a defeasance of the same, or explanatory of its being 
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designed to have the effect only of a mortgage or conditional deed, 
be also herewith registered in substance as in case of mortgages." 

The deed of Chamberlain with the writing or agreement to 
Mack ought to have been registered as a mortgage. The record- 
ing of that deed, as a deed, though the record was prior to that of 
Thompson's mortgage, can give it no priority over that mortgage. 
(See Dey v. Dunham, 2 Johns, Ch., 182; Orimstone v. Carter, 3 
Paige, 421.) 

Four days after the record of the deed from Mack to Chamber- 
lain, Thompson recorded his mortgage and thus gave notice of its 
existence. 

Keeney claims, however, to have been a purchaser without 
notice. 

But if in fact the transactions between Mack and Chamberlain 
constituted the instrument a mortgage and no more, the record 
of the mortgage of Thompson should be regarded as a sufficient 
notice to a subsequent purchaser. 

The fact of a subsequent sale, especially while the mortgage of 
Thompson was standing upon the record, would not change the 
character of the transaction between Mack and Chamberlain. It 
would defeat the salutary provisions of the statute to permit il to 
be evaded by a sale to another when the party claiming (as in 
this case Thompson had done) had placed his mortgage upon 
record. 

156 *The mortgage to Thompson being of prior date, with- 
out reference to the regbtry laws would have priority ; 
the defendants claim priority by virtue of the provisions of the 
statute. In order to entitle themselves to such priority, they 
must conform to its terms, which has not been done. 

Mack sets out in his answer that the mortgage is nearly or 
quite paid. This will render it necessary that it be referred to a 
master to examine and report the amount due upon the mortgage, 
after allowing all proper credits and offsets, and to report to this 
court with convenient speed; and further directions are reserved 
until the coming in of the master's report. 
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The Ooimty Oommissioners of Lapeer Oonnty v. Alvin N. Hart 

and others. 

BQU of peace. BiUs of peace are only allowed where the complainant has estab- 
lished his right at law ; or where the persons who controvert the right are so 
numerous as to render an issue under the direction of this court indispensable 
to embrace all the parties concerned, and save a multiplicity of suits. 

Where sixty-seven suits were brought upon county orders by diiPerent plaintilfiB 
before justices of the peace, some of which were tried and Judgments rendered 
for the plaintiflfia, and five of them appealed to the circuit court, and the county 
commissioners claime<i to have a valid defense to them all, and filed a bill in 
equity to enjoin them until the appealed suits could be tried, it was held that 
no case of equitable Jniisdiction was made out, and a preliminary iiOunction 
was dissolved. 

The Cact that there were no f^ds in the county treasury with which to pay the costs 
and appeal the remaining suits constitutes no reason for equitable inter- 
ference. CO.) 

The bill in this case was filed May 23, 1839, and stated that 
November 16th, 1838, the board of supervisors of the county of 
Lapeer, assuming to act in the performance of the duties imposed 
on the county commissioners by the revised statutes, after the 
county commissioners had been declared duly elected, but before 
they had qualified, proceeded to enter into a contract with one 
Norman Davison, by which the supervisors pretended to bind 
the county to pay Davison twelve hundred dollars to complete a 
court house (the frame of which was up) for the county, and 
directed the issuing of county orders on the treasurer of the 
county for six hundred dollars, which were issued and delivered 
to Davison as a part payment ; that the orders were issued in 
small sums, from one dollar to one hundred dollars each, which 
orders were required to be paid by the county treasurer out of any 
moneys in the county treasury not otherwise appropriated ; were 
made receivable in payment of county taxes, and payable Jan- 

(a.) As to bills of peace generally, see Mitf. £q. PL, by Jeremy, 146 ; I Mad. Ch. 
Pr., 140; 2 Eden on InJ., by Waterman, 417; Adams' £q., 199; Story £q. Juris., 
H863-800. 
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uary 1, 1839, to Nonnan Davison or bearer. That, at their first 
meeting after being duly qualified, viz., the first Monday of Jan- 
uary, 1839, the county commissioners, deeming the proceeding of 
the board of supervisors illegal and unauthorized by law, passed 
a resolution to that effect, and immediately gave notice to the col- 
lectors of the several towns in said county, and to the treasurer 
thereof, not to receive the said orders in payment of taxes. That, 
when the orders became due and payable, payment was demanded 
of the treasurer by the several holders, which payment 
158 *wa8 refused, as well for the reason that the county com- 
missioners had forbidden their payment, as for the reason 
that there was no money in the treasury not otherwise appropri- 
ated. That the holders of the orders commenced, a series of vexa- 
tious suits against the county commissioners on the orders, before 
justices of the peace; that sixtynseven suits were brought in one 
day, process in each returnable on the same day, before three dif- 
ferent justices, keeping their offices and doing business at distances 
of from five to twelve miles from each other, for the purpose of 
subjecting the county commissioners to great inconvenience, and 
deprive them of making their defense. That judgments had been 
rendered against the commissioners in forty -four of the suits so 
commenced, and the other twenty-three were still pending and 
undecided. The bill further stated that the whole amount of 
judgments recovered amounted to about five hundred dollars, 
and that the holders unnecessarily and vexatiously multiplied 
suits; that appeals had been taken in five of the cases, for the 
purpose of testing the legality of the proceedings of the board of 
supervisors, and the principle involved in all the suits was the 

* 

same ; that the commissioners were unable to take appeals in all 
the cases, in consequence of there being no funds in the treasury 
to pay the costs ; that the costs which were required to be paid, to 
enable them to take appeals from the several judgments, would 
fall but little short of the whole amount of the judgments. The 
bill charged that the holders of the orders conspired to commit a 
fraud, and extort money from the county, etc., and prayed for 
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an inj unction to stay proceediDgs at law upon the suits already 
commenced, and to restrain the holders of the orders from com- 
mencing other suits at law, until the suits appealed should be 
determined. An injunction was granted according to the prayer, 
mnd this was a motion to dissolve the injunction for want of equity 
intheUlL 

D, Ooodwin, in support of the motion. 

*1. The court has no jurisdiqtion. This is wholly at 159 
law, and the courts of law can try the whole matter. 

2. The complainants themselves show that in forty-four cases 
tried, judgment was for the plaiutifis, and not against them. The 
cases where courts of equity interfere are usually those where, in 
trials at law, the complainant has sustained a title, or right, and 
there are subsequent repeated actions to question that title or 
right 

3. Here (he right claimed is on the part of the several defendanU 
in the bill who held the orders, and is resisted by the complain- 
ants. The complainants are not seeking to enforce a right which 
is invaded, but to resist a right claimed, and by their own show- 
ing establbhed by forty-four judgments. 

4. It does not appear from the bill that the defenses in the sev- 
eral cases were one and the same. They might have been differ- 
ent in each case. The bill does not show or allege what the 
pleas were in any of the cases ; in some it seems the pleas were to 
the jurisdiction of the court. 

5. When chancery interferes to prevent a multiplicity of suits, 
it is in cases where the suhjeet of the suits is the same, and not dif- 
ferent. Here the suits, according to the bill, are upon separate 
orders, and these not in the hands of the original holders, but 
transferred and held by different individuals, ' and where the 
holders may hold for a valuable consideration, and without notice, 
(i Maddoz, 166; 2 Johns. Ch., 281; 8 Johns. Rep., 601.) 

6. In forty-four cases there were judgments rendered, and in 
five of these only there were appeals. In the rest, the judgments 
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are absolute, and this court can never restrain their collection ; 
the defense, if any, now being purely at law, and the judgments 
having become absolute. In the five, the judgments are sus- 
pended by the appeals, and it does not appear that the questions 
therein are the same ; and in the remainder the pleas are to the 
jurisdiction, and this court is not apprised what are the ques- 
tions that are to be tried, and cannot, therefore, interfere. 

7. The cases where the court interferes, are when it can 

160 *order a single issue to be tried, and one that shall decide 

the whole; and where an injunction can thereupon be 

granted and made perpetual upon the parties, the single right 

being decided. Here this is impossible. 

A, 8. Porter and A* D. Frazer, contra. 

The Changellob. — I am satisfied this case does not come 
within the principles of any of the cases cited in support of the 
injunction. 

Bills of peace are only allowed where the complainant has sat* 
isfactorily established his right at law ; or where the persons who 
controvert the right are so numerous as to render an issue under 
the direction of this court indispensable, to embrace all the par- 
ties concerned, and save a multiplicity of suits. {Fonb. Eq., 28 ; 
Eldridge v. Hill, 2 Johns. CK 28L) 

It is not pretended in this case that the right in litigation has 
been established in favor of the complainants; on the contrary, all 
the cases which have been tried have been determined in favor 
of the defendants in this cause. 

It is not indispensable that this court should interfere in the 
present case (on account of the great number of persons who con- 
trovert the right) and direct an issue under the control of this 
court. The parties who have brought suits on the orders are all 
regularly in the courts of law, and each claims in his o?m right ; 
nor is it pretended that the defense cannot properly be made at 
law. The complainants do not even ask this court to interfere 
and direct an issue, but concede that their defense is at law. 
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It is urged that more suits are brought than were necessary to 
determine the right to recover. In the case of Peters v. Prevost^ 
Paine*8 U. 8. CireuU Court Rep,^ 64, an application was made for 
an injunction to stay proceedings in ninety-two suits in ejectment 
(where the parties pleading title and the testimony were the same 
in each suit) until one or more could be tried, and the remainder 
to abide the event, and the injunction was refused. If 
the suits in the present case were wrongly '^'brought, the 161 . 
defendants below will recover their costs on appeal ; and 
while the statute does not inhibit the bringing of suite in the man- 
ner in which these suits were brought, and gives the right of 
appeal, it would be stepping beyond all precedent for this court 
to stay proceedings by injunction, on the ground of multiplicity 
of suits. 

The fact that there were not sufficient funds in the treasury to 
pay the costs of appeal can hardly be seriously urged as a reason 
for the interference of this court. 

That the holders of these orders are unnecessarily harassing 
the complainants does not sufficiently appear ; the suits were all 
brought on the same day, before three different justices, and the 
complainants appeared and defended. If suits had been brought 
. singly, from day to day, this allegation might have been urged 
with more force. • 

I had doubts of the propriety of granting the injunction in this 
case, and in any view I can take of the question I am now satis- 
fied that it cannot be sustained. 

The parties were all properly in the courts below, and are now 
there, and it cannot be indispensable for this court to interfere, to 
bring all the parties into one suit. Indeed, the rights of each, for 
aught that appears, stand on grounds different from the others. 

If the defendants did not take appeals, for want of funds, it is 
one of those misfortunes against which this court cannot relieve. 

It is admitted that the defense is at law, and the parties must 
there make it 

Injunction dissolved. 
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Daniel B. Sdred and another v. Camp and Shmnway. 

Injunction^ diuoltUion of, where equUy denied. Where the equity of a bill is denied 
by answer, the injunction will be dissolved on motion (a.); and so it will be if 
it is shown by special plea that there is no equity in the bilL 

Return of execution : Creditor's MB. For the purposes of a creditor's bill an execu- 
tion returned by the sherifT that he had ** property on his hands for want of 
bidders,*' is Insufflcient. (6.) 

Motion to dissolve an injunction. 

This was a creditors' bill in the usual form, setting forth that 
the complainant, Daniel B. Eldred, recovered against the defend- 
ant Camp, and one Boville Shumway, two judgments in the cir- 
cuit court &r the county of Calhoun, and that executions had 
been duly issued on said judgments, delivered to the sheriff, and 
returned unsatisfied ; that the sum of $621.28, with interest from 
November 10, 1838, over and above all just claims by way of set- 
off, or otherwise, was, at the time of filing the bill, due to the 
complainant, Daniel B. Eldred, on the judgments. 

An injunction was granted. 

The defeq^ant Camp put in a special plea to the bill, in which 
he admits the recovery of the judgments, the issuing of the execu- 
tions, the delivery of the same to the sheriff, and the amount due 
as stated in the bill, and then proceeds : ** Yet this defendant 

(a.) The answer, however, must.be full and satisfactory, and even then the court may 
refuse to dissolve if the elTect might be to deprive the complainant of aU benefits he 
might derive (tom succeeding in the suit. Attorney-General v. Oakland County 
Bank, Wal. Ch., 00. An injunction will not be dissolved on an answer admitting the 
equity of the biU, and setting up new matter as a defense. Ibid. Affldavits will not, 
as a general rule, be allowed to be substituted for an answer for the purposes of this 
motion, though there may be exceptions. Sacket v. Hill, 2 BCich., 182. 

(&.) The return of an execution unsatisfied, for the purposes of a creditor's bUl, 
cannot be made before the return day. Smith v, Thompson, Wal Ch., I ; Beach v. 
White, Wal. Ch., 405 ; Williams v. Hubbard, 1 Mich., 446 ; Thayer v. Swift, potL, 430. 
A return unsatisfied by order of the plaintiff is insuflicienL Williams v. Hubbard, 
WaL Ch., 28. 
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seyerallj pleads in bar to the said complainants' said bill of com- 
plaint, and says, that after the issuing of the two executions above 
mentioned and described, on the said two judgments above men> 
tioned, with the commands, indorsements, and directions above set 
forth, and the delivery of the same to the said sheriff of the county 
of Calhoun, in the lifetime of the said two executions, and before 
the return day thereof, to wit, on or about the SOth day of 
August, 1839, the said sheriff of the said county of Calhoun, to 
wit, Loren Maynard, by his deputy, Solomon Platner, by virtue 
of said executions, and the said indorsements so made thereon, as 
aforesaid, levied upon and seized a large quantity of real estate as 
the property of this defendant and the said Boville Shumway, the 
defendants in the said executions, which said property is 
described '^'as follows (describing the land) ; and this 168 
defendant further severally says, that after such levy and 
seizure of the aforesaid described lands and real estate, by the said 
sheriff, by virtue of said two executions, to wit, on the said SOth 
day of August, in the year last aforesaid, he, the said sheriff, by 
his deputy above named, caused a notice of the sale of said lands 
and real estate to be published in a newspaper called the Calhoun 
County Patriot, to take place on Friday, the first day of Novem- 
ber then next, at the court house in the village of Marshall, at 
one o'clock in the afternoon of that day ; and that afterwards, and 
on the sixth day of November, 1839, the said sheriff of the said 
county of Calhoun, by his said deputy, above named, returned 
the said two executions to the clerk of the said circuit court, out 
of which court the same were issued, with a return indorsed upon 
each thereof, and signed by the said deputy sheriff, that he 
returned said execations * property on his hands for the want of 
bidders f which execations were each of Uiem then and there filed 
by the said clerk, and the aforesaid retam of the said sherifi!^ 
altered by the said clerk in the book of records kept by him, the 
said derk, for that purpose, portoant to the provisions cf the 
statute in sodi case made and provided. And this delinidant 
fiirtber says, that the above meotioned and described execntiona 
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are the only executions that have been usued upon tlie said two 
judgments^ and that if any such return as is specified in said oom* 
plainants' said bill of complaint was ever made on said two ezie» 
cutionsy or on either of them, by the said sheriff of the said coun^^ 
of Calhoun, or his said deputy, the same was fidsely and firauda- 
lently made, by the aid, advice or procurement of said complain- 
ants, or their solicitor or attorneys, after the said execution^ had 
been so returned by the said deputy sheriff, with such return 
thereof indorsed thereon and signed by him, as above specified, 
and after said executions had been so filed by the sud clerk, and 
the return thereof so entered in the said book of records, as 
aforesaid, without the knowledge or consent of this defendant^ 
*" or the said Boville Shumway, and without any leave for that 
purpose, obtained from the said Calhoun county circuit 

164 *court All of which matters and things this defendant 
does aver and plead to the said complainants' said bill of 
complaint, and humbly craves whether he shall make any other 
or further answer to the said bill of complaint" 

This plea is verified by the oath of the defendant pleading the 
same. 

The defendants, upon filing the plea, moved to dissolve the 
injunction. The motion came on for hearing at the January term, 
in the third circuit 

Lee and Pratt, in support of the motion. 
Sandford and Bradley ^ contra. 

Thb Chanobllob. — ^Where the equity of the bill is denied, the 
injunction, on motion, will be dissolved ; and where it is shown 
by a special plea that there is no equity in the bill, it is the same, 
so fiir as regards the motion to dissolve, as though the equity of 
die bill were fiilly denied by answer. 

A creditor's bill proceeds upon the ground that the complain"* 
ant has exhausted his remedy at law, and the regular return of 
the execution unsatisfied^ by the proper officer, is evidence of that 
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&ct Here, it appears from the plea that the executions were 
not returned unsatisfied, and the facts set up in the plea are not 
denied. This defeats the equity of the bill, and the injunction 
most be dissolved. 
Injunction dissolved. 
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Henry B. Livingston and another v. Enooh Jones and another. 

Acknowledgment no part of deed. The acknowledgment of an assignment of mort- 
gage is no part of tlie instrument of assignment, (a.) 

Foredoaure bill : AUegcMon of cuaignment of mortgage. The averment in a fore- 
closure bill that the owner of a bond and mortgage, in consideration of one 
dollar, assigned the same to the complainants, and that on the same day the 
assignment was duly acknowledged before a commissioner of deeds according 
to the laws of the State of New York where the same was executed, is sufficient 
on demurrer. 

Guardian of minor: Power to »eU mortage. The guardian of a minor has the right 
to collect and receire money due to his ward on bond and mortgage, or to sell 
and assign the bond and mortgage in the exercise of his discretion as guardian. 

F^jreclofure bill : Parties. Minors whose guardian has assign^ed a mortgage which 
he held for them, are not necessary parties to a bill by the assignee to foreclose 
the same. (6.) 

This was a bill for the foreclosure of a mortgage, dated Sep- 
tember 9, 1834, given by Enoch Jones to Seaman, Van Wyck 
and Norton, to secure the payment of a bond in the penal sum 
of ten thousand dollars, conditioned for the payment of five thou- 
sand dollars and interest, on or before September 9, 1839. The 
bill averred that on February 10, 1835, Seaman, Van Wyck and 
Norton assigned the bond and mortgage by deed, and for a con- 
sideration therein mentioned, to Billop B. Seaman, guardian, etc., 
of Henry Brockholst Livingston, Jasper Hall Livingston and 
Catharine Louisa Powell, minors ; that the execution of this deed 
of assignment, which was made in the State of New York, was 
duly acknowledged in due form of law before D. Hobart, then 
being a commissioner of deeds in and for the city and county of 
New York, agreeably to the law of that State; that on May 12, 
1835, the deed of assignment was duly registered in the office of 

(6.) This point is not aUuded to speciflcaUy by the chanceUor, but it is necessarily 
covered by the decision. 

(a.) A deed is valid as a conveyance as between the parties thereto without any 
acknowledgment Dougherty v. Randall, 8 Mich., 58L 
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the raster of deeds, in and for the city of Detroit ; that on June 
18, 1836, the said Seaman, guardian as aforesaid, in consideration 
of one dollar to him paid by Carroll Livingston, as attor^ 
ney for *Henry Brockholst Livingston, assigned to said 166 
Carroll Livingston the bond and mortgage, and on the 
same day the execution of the deed of assignment, which was 
executed in the State of New York, was duly acknowledged in 
due form of law before John McVickar, junior, then being a 
commissioner of deeds in and for the city and county of New 
York, in said State of New York, agreeably to the laws of said 
State ; that said last mentioned assignment was made to Carroll 
Livingston as attorney, for the sole and exclusive use and benefit 
of Henry Brockholst Livingston. The bill then averred that a 
certain amount of interest was due and unpaid on the bond and 
mortgage, and prayed for decree of foreclosure and sale. 

Henry Godard, who was made defendant as subsequent pur- 
chaser, demurred to the bill and assigned the following causes : 

1. That it does not appear that D. Hobart, before 
whom * the' first assignment was acknowledged, was 167 
authorized by the laws of New York to take acknowl- 
edgments of conveyances of real estate. 

2. That it does not appear that John McVickar, junior, before 
whom the second asfaignment is alleged to have been acknowleged, 
had authority by the laws of New York to take such acknowledg- 
ment 

3. That it does not appear by what authority Billop B. Sea- 
man, who is alleged to have been guardian of the minors, and to 
have held the bond and mortgage as such guardian, assigned, 
sold and transferred the same. 

4. That Joseph Hall Livingston and Catharine Louisa Powelli 
having an interest in the subject matter, are not made parties. 

2). Goodvnn, in support of the demurrer, to the point that the 
guardian's authority was special, and that he could not assign 
the bond and mortgage unless authorized by statute or by a court 
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of competent jurisdiction, cited Reeve*8 Dom, Rd., 325-6; Mor- 
red V. Dickeyy 1 Johns. Ch., 15S, 

A, D. Frazer, contra, cited as to the authority of the guardian, 

Field V. Schieffeliny 7 Johns. Ch,, 150. And to the point 

168 that "^it did not lie with the mortgagor to object that 

the power of sale was not regularly acknowledged and 

recorded, Jackson v. Cdlden, 4. Cow., 266. 

The Chancellor. — ^The acknowledgment is no part of the 
instrument of assignment. The allegation in the bill as to the 
assignments having been duly acknowledged, according to the laws 
of the State of New York, where the same were executed, are 
sufficient on demurrer. 

The third cause of demurrer assigned, seems to be the point 
most relied upon by the party demurring. 

The bond and mortgage having been duly assigned to Billop B. 
Seaman, guardian of Jasper Hall Livingston and Catharine 
Louisa Powell, there can be no doubt that he Had the legal right 
to collect and receive the money due thereon, or sell and assign 
the same, in the exercise of his discretion as guardian. This prin- 
ciple is fully established in the case oi Field v. Sehieffelin, 7 Johns. 
Ch., 150; and the allegations in the bill of the several assign- 
ments are sufficient upon demurrer. 

This is not a claim set up by the iniants, alleging fraud in the 
assignment, but it is a demurrer by Godard, who claims title to 
the premises as subsequent purchaser from the mortgagor ; and, it 
having been decided that the guardian had a right to assign the 
bond and mortgage, and that the allegations in the bill of such 
assignment are sufficient, the demurrer must be overruled. 

Demurrer overruled. 
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John Steward and others ▼. Israel C Stevens and another. 

JyeriadkOon : CrtdUot^t MZZs. The jurisdiction of the oonrt of chancery to apply the 
property of the defendant, which is beyond the reach of an execution at law, 
to the satisfisction of the debt due to the Judgment debtor, proceeds upon the 
ground that the remedy at law is exhausted. 

Crtdaar'*9 MOt : Return of execution. An execution cannot be legally returned unsat- 
isfied untU the return day. 

Where a return ** unsatisfied ^ was actually made upon the execution, and a creditor^ 
bin was filed before the return day, a demurrer to the bill was sustained on the 
ground that the remedy at law was not exhausted, (o.) 

This was a creditor's bill, filed September 5, 1838, and set forth 
that the complainant recovered a judgment in the circuit court 
for the county of Wayne, against the defendant Stevens, on May 
24, 1838, for the sum of $506.23 damages; that on July 12, 1838, 
a fieri facias was issued on said judgment, returnable on the third 
Tuesday of November following ; that on August 28, 1838, the 
sheriff returned the said writ of fieri faciaa with a return indorsed 
thereon, that " after due and diligent search he had not been able 
to find any goods and chatteb, lands and tenements of the defend- 
ant, and therefore he returned the said writ of fieri facias unsatis- 
fied." The bill alleged that the full amount of the judgment 
remained unsatisfied, and contained the other allegations usual in 
creditors' bills, and prayed for a discovery, etc. 

To thb bill the defendants demurred, assigning for special 
cause, ^r8^, an objection to the form of the fi^eri facias as set forth ; 
seeondy an objection to the form of the sheriff's return ; and third, 
fourth and fifth, that the return was premature, and consequently 
the remedy at law was not exhausted, and the creditor's bill could 
not be sustained. 

Geo. E. Hand in support of the demurrer. 

(a.) See Eldred v. Mack, supra, 162, and cases cited in note. 
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Henry N. Walker, contra. 

The Chancellor. — ^The first and second causes of demurrer 
assigned, it is not necessary now to consider. 

The third cause of demurrer is well taken, and is conclusive. 
The fieri facias was returned, and the bill filed a long time before 
the return day. The jurisdiction of this court to apply the prop- 
erty of the defendant, which is beyond the reach of execution at 
law, to the satisfaction of the debt due to the judgment cred- 
itor, proceeds upon the ground that he has exhausted 
171 * his remedy at law. ( Cassidy v. Meacham, 3 Paige, 312.) 
Until the return day of the execution, it is the duty of 
the officer to seize and sell any property of the defendant found 
within his county. The execution, therefore, cannot be consid- 
ered as legally returned unsatisfied until the return day. 

In the case under consideration, it does not appear but that the 
officer, before the return day of the fi>eri faciaay could have found 
property sufficient to satisfy the judgment. The statute {R, 
Stat., 365, sec. 25) provides, that " whenever an execution against 
the property of the defendant shall have been issued on a judg- 
ment at law, and shall have been returned unsatisfied, in whole 
or in part, the party suing out such execution may file a bill in 
chancery against such defendant,'! etc. 

This section is similar to a provision of the revised statutes of 
New York, and in that State it has been uniformly held that a 
creditor's bill cannot be properly filed until after the return day 
of the execution issued on the complainant's judgment, although 
the execution had been actually returned before the return day. 
(See Beck v. Burdett, 1 Paige, 305; Edmeston v. Lyde, lb., 637; 
Clarksan v. De Peyater, 3 Paige, 312, 320 ; McElwain v. Willis, 9 
Wend., 560,) And this is unquestionably the true rule. A 
defendant ought not to be harassed by a suit in chancery, when 
he has property which can be reached at law, during the life of 
the execution. 

The demurrer is well taken, and must be sustained. 

Demurrer sustained. 
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Zebulon Kirby v. Justus Ingersoll and Kehemiah IngersolL 

Partner»j impUed power of. One iMirtner may bind his co-partner in all matters 
within the scope of the co-partnership ; the implied authority of one partner 
to bind his co-partner is generally limited to such acts as are in their nature 
essential to the general objects of the co-partnership. 

Boartnen, general aaHgnmerU by one. One partner cannot make a general assign- 
ment of the partnership effects to a trustee for the benefit of the creditors of 
the flnUf without the knowledge or consent of his co-partner, when he is on 
the spot, and might have been consulted. 

There is no implied authority resulting fh>m the nature of the contract of co-part- 
nership, that will authorize one partner to make a general assignment of the 
partnership effects, without the knowledge or consent of his co-partner. 

Partnert^ impUed power of. The authority impliedly vested by each partner in the 
other is for the purpose of carrying on the concern, and not for the purpose of 
breaking it up and destroying it. 

One partner does not, by any implication, confer a power upon his co-partner of 
divesting him of all interest in, or authority over, the concern. 

One partner may transfer a portion of the assets for the purpose of paying or secur- 
ing debts, or to raise means to carry on the concern ; but the power of divesting 
entirely one partner of his interest, appointing a trustee for both, and break- 
ing up the concern, is not one of the powers either contemplated or implied by 
the contract of copartnership. 

CovenanU, tevertU.' Where the covenants and conditions of bonds and other deeds 
are several, they may be good in part, and void as to the residue. 

JOeed fraudtUent in part is void. The better opinion seems to be, that even at com- 
mon law a deed fraudulent in part is altogether void. 

FroMA, meaning of. By the term frauds the leoal intent and effect of the acta 
complained of is meant. 

The law has a standard for measuring the intent of parties, and declares an illegal 
act, prejudicial to the rights of others, a ftrand upon such rights, although the 
party denies all intention of committing a Araud. 

Pairtnert^ general auignment by one. The principle upon which general assign- 
ments by one partner have been declared void is, that one partner has no 
authority to make a general assignment of the partnership effects in f^aud of 
the rights of his co-partner to participate in the distribution of the partnership 
effects among the creditors. 

Ittegal conveyance void. The construction to be put upon a deed conveying prop- 
erty illegally is, that the clause which so conveys it is void equally, whether 
the illegality be by statute or at common law. This is the mle, except in cases 
where the sutnte declaim the whole instrmnent void. 
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Deeds void in part. One good tmst inserted in an illegal inBtmment of assignment 
cannot make that instrument a valid one. 

A grantee, who volontarily becomes a party to a deed which is firandnlent in part, 
forfeits his ric^t to claim benefit firom another part which would have been 
good. 

The bill in this case was filed September 5, 1839, and states 
that November 9, 1833, complainant and Justus Ingersoll, 
one *of the defendants, entered into a co-partnership in 173 
the trade and business of tanners, curriers, and dealers 
in leather ; that they were to be equally interested, and devote 
their time and skill to the management of the business, under 
the firm and style of ** Ingersoll & Kirby," and were to share the 
profits equally. That the co-partnership agreement was not 
reduced to writing ; was to continue so long as they should be 
satisfied with each other. 

That immediately on entering into the co-partnership, the firm 
of Ingersoll & Kirby purchased stock in trade to a large amount ; 
that they purchased out the business of a firm then trading in 
the city of Detroit, under the name of " Justus Ingersoll & Co.," 
and undertook to pay the liabilities of said firm, to the amount 
of the stock received from said firm, one of which was a debt to 
complainant of about $900. That at the time of forming the 
co-partnership, said Justus resided at Medina, in the State of 
New York, and continued to reside there until September, 1838, 
when he removed to Detroit; that during his residence in the 
State of New York, said Justus did not devote his time to the 
business of said firm, but was exclusively engaged in conducting 
and carrying on hb own private business, for hb own exclusive 
benefit That complainant resided at Detroit, where the business 
of said firm was carried on, and devoted his whole time to the 
business of said firm ; that the business of said firm became pros- 
perous and lucrative, and was carried on without any material 
disagreement until about the month of November, 1838, when 
some difierence of opinion arose as to the mode of conducting the 
business, and the said Justus expressed a desire to close the said 
co-partnership business ; that oomplainaixt expressed his willing^ 
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ness to dissolve the co-partnership as soon as the business of the 
firm could be placed in a situation to secure to the creditors of 
the firm the immediate payment of their debts. That immedi- 
ately complainant directed the whole of his attention to the 
payment of the liabilities of the firm, and to the collection of 
the outstanding debts due to the firm ; that the liabilities of the 
firm had been reduced, during ten months last past, about 
$11,000. 

*That complainant and said Justus had from time to 174 
time, as fast as they could without prejudicing the rights 
or interests of the creditors of the firm, since that time divided 
between them certain of the property of the firm, so as to hold 
the same in severalty, and not as partners ; that among the prop- 
erty so set apart to complainant there were about 728 sides of 
upper leather, of about the value of $2,000. That there was 
assigned to said Justus as an ofBset for the property so assigned to 
complainant, about 540 hides, of about the same value as those 
assigned to complainant ; that said Justus took possession of the 
property so assigned to him, and shipped the same to Medina, in 
the State of New York ; that complainant took possession of the 
property so assigned to him, and packed the same away apart 
from the partnership property, but leaving'the same in the same 
building where the co-partnership business was carried on, and in 
a building contiguous thereto. That at various other times there 
were other divisions of the property of said firm between com- 
plainant and said Justus, with the view and intent to close the 
said co-partnership business as fiut as the same could be done 
without hazarding the interests of the creditors or materially 
injuring the business of the firm. That the property so set aside 
to complainant and said Justus, by amicable division, was not 
charged or entered against either on the books of the firm. That 
August 28, 1839, while the business of the firm was so in progress 
of final settlement, the said Justus IngertoU, without any previ- 
ous consultation with complainant, and without complainant's 
knowledge or consent, made or pretended to make an instrument 
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of assignment or indemnity to one Nehemiah Ingersoll, and in 
which assignment it was, among other things, set forth that com- 
plainant and said Justus were jointly indebted to James Abbott, 
of the city of Detroit, for rent, accruing on a certain lease, bear- 
ing date April 11, 1836, and that said Nehemiah was liable to 
pay the said rent by reason of a bond signed by him for the 
said firm. And that it was further set forth in said assignment 
that said Nehemiah was liable upon a certain bond bearing date 
November 19, 1835, executed by him to the Farmers and 

175 Mechanics* *Bank of Michigan, for the benefit of said 
firm of IngersoU & Kirby, in the penal sum of $20,000, 
conditioned to pay the sum of $10,000, or the amount of the 
indebtedness of the said firm to said bank, not to exceed that sum, 
and that the present indebtedness of the firm of IngersoU & Kirby 
to the said bank, for which said Nehemiah was liable, was about 
$10,000. That said Nehemiah was also liable as indorser of a 
promissory note of said firm for the sum of $2,000, and that said 
firm were willing not only to secure and indemnify the said Nehe- 
miah, etc., on account of his liability on the bond, but also to pay 
him the $2,000 and to secure to all other creditors of said firm 
the payment of their just debts, out of the moneys and efiects of 
said firm after such indemnification and payment to said Nehe- 
miah, and for the purpose of such indemnification, the said Jus- 
tus, using the name of the said firm of IngersoU & Kirby, assigned 
to said Nehemiah the stock in trade, or the greater proportion of 
it, amounting in value to about the sum of $9,000, and note&and 
accounts belonging to said firm to the amount of about $6,000, 
and in and by said deed of assignment gave said Nehemiah full 
authority to sell and dii^pose of all the said property, and collect 
all the said debts, and apply the proceeds of the same to the 
payment: 

Ist. Of the $2,000 due to him as indorser of said note. 

2d. To pay off and satisfy any debts due from said firm which 
the said Nehemiah was in any manner bound to pay ; and 

3d. To pay and satisfy any other debt or debts justly due or 
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owing by said firm; to retain out of the moneys collected a 
reasonable sum for his services, and to pay over to said Justus 
and complainant the residue, etc. 

The bill states that said Nehemiah is a brother of said Justus, 
and charges that said Justus was largely indebted, individually, 
to said Nehemiah, for money loaned of him, and that said assign- 
ment was made by said Justus not for the purpose of securing 
any debt owing by said firm of lugersoll & Kirby to said Nehe- 
miah, or for securing or indemnifying him against any debt 
or demand owing by the firm for which said Nehemiah 
*is security ; that said firm was in good credit at the time 176 
of making the assignment, and was then able to pay all 
its liabilities and obligations ; that said Nehemiah had been the 
indorser of said firm during the whole time of its continuance, 
and that there was not at the time of filing the bill any paper on 
which said Nehemiah was liable, except that which is held as col- 
lateral to the debts of said firm ; that said Nehemiah never 
became liable to pay any sum for the firm, by reason of the pro- 
test for non-payment of the liabilities of said firm; that said 
firm are not indebted to the Farmers' and Mechanics' Bank in 
the sum of $10,000, but that their whole indebtedness to said bank 
is $6,700, no part of which was yet due ; that since said assign- 
ment complainant has been prevented from attending to the 
business of said firm, and when complainant applied to examine 
the books and papers of the firm, he was abruptly refused, and 
told by said Justus that the papers, books, not^ and accounts of 
the firm were left in his, the said Justus' charge and care by said 
Nehemiah, and that complainant could have no access to them. 
* The bill further states that there is a large amount of property, 
consisting of leather, hides and other stock, belonging to said firm, 
which is not mentioned in the said assignment, which is now in 
the possession of said Nehemiah and said Justus, which complain- 
ant fears will be wholly lost to said firm unless some person duly 
authorized should take possession of the same ; that there is also a 
large amount of notes and accounts due to the firm, which are not 
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assigoed, but are in the possession of said Nehemiah and said 
Justus, and said Nehemiah has demanded payment of the same ; 
that said Justus, in said assignment, has recognized a claim in 
fkvoT of said Nehemiah to the amount of $2,000 ; that instead of 
the same being a true and just account, said Nehemiah justly owes 
the said firm of Ingersell & Kirby the sum of $1,200; that 
immediately after the said assignment, said Justus caused a notice 
of the dissolution of the co-partnership to be published ; that 
some of the stock on hand consists of hides^ now in the progress 
of tanning, which requires the constant attention of a 

177 *large number of hands to fit them for market, etc. ; and 
that there is danger of the property of said firm being 
squandered and the creditors defrauded, etc. ; charges said Nehe- 
miah to be irresponsible, etc., and that he is disposing of the 
property, etc. 

The bill prays for an account, for an injunction, and the 
appointment of a receiver. Injunction granted. 

The answer admits the co-partnership, the purchase of the 
stock, etc., of the firm of J. IngersoU & Co., to the amount of 
$15,000 ; admits the indebtedness of the firm of J. IngersoU & Co. 
to the complainant in about the sum of $900, and that that 
amount was credited to complainant as so much capital paid in at 
the time of entering into the co-partnership ; states that complain- 
ant had been employed as clerk and agent for the firm of J. 
IngersoU & Co., and in consequence of inaccuracies in the state- 
ment of the a&irs and inventory of the property of the firm of J. 
IngersoU & Co., made by complainant, said Justus (in order to 
compromise the matter and enable the firm of IngersoU & Kirby 
to proceed with the business) was obliged to pay Rufus IngersoU 
and John Bagley (two of the members of the firm of J. IngersoU 
& Co.) in the years 1833-4, the sum of about $3,600 out of his 
individual funds. Admits that complainant conducted the busi- 
ness of the firm at Detroit ; states that complainant made all the 
sales, received all payments, and that it appeared from the books 
of the firm up to May 14, 18^5, that payments had been made to 
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Rsfis lugmK ui xni John Baxrltj, to lix' amonDi f^f iKwji JTT^r^; 
adnaB liiBt and Jostos Fesodad ja M^huu in tW Sui-r ^*^ X<'fr 
Tcvk, up to I^S. » st&zad in 1^ bill, ja whic^ pW^ W ^««l 
fosa^od in stteoding to iiis own bttsoiMK: ; luii jcm«s^ t^ua W tii^ 
paronen^p agreement, said Jxxssbs was i^]?cved irvMa ^xwiin^ 
aa J paat of kk ume lo l^ boasaxMS of ih^ £na ; ^aatto^^ Uial Ui« 
fim of IngcnoU A Eorby pnrdiasied lar^ qttJtniiiio^i «>f ki^k^ ^ 
Detroit, and aent thca to said Joyous to be taniK^d at hb ^$4;fiV 
bshiaeBt at Mcdiia ; dtat tb« ocists and charp^ <^ sitid J«$i(«i^ 
vliidi he had Au^ed agaisst tbe said £na> for tanning 
said hides, amcHuited to about the sam of $ll\OiX>; ^*99al^ ITS 
that dniii^ the continaaitoe of the said pannership^ «u\l 
Justos had seot £nom his esUbiishaent at Medina^ to lh« store of 
the firm at Detroit, large qoantkies of leather, oil and other matufr*' 
rials, to be sold at and used in and about the business of the firm 
of Ingersoll A Saibj, at Detroit, to the amount or Taltt<> of about 
$8,000. The answer fiuther states and charges that the pur^ 
chases made bj complainant on account of said firm amounts to 
about the sum of $122,000 ; states that no cash book was kopt by 
complainant, and that complainant was extremely negligent in 
keeping the books of the firm ; that complainant had appropriate 
a large amount of funds of the firm to his own use, witltout giving 
any account therefor ; that he had committed gross (Vauds U(ion 
the rights of said Justus, in managing the afikirs of said firm ; that 
some time in the month of August, 1839, said Justus declared to 
complainant in positive terms that he should mako an assignment 
of the partnership effects, for the purpose of paying and securing 
the debts of the firm, and that he should proceed immediately to 
dissolve the partnership, to which complainant did not objoot; 
that August 27, 1839, said Justus, in the name of the firm of 
Ingersoll & Kirby, made, executed and delivered the nssignmont 
referred to in the bill to said Nehemiah Ingersoll, who Is brothor 
to said Justus; that complainant had frequently, before making 
said assignment, expressed his willingness that said Justus should 
sell and transfer all his interest to said Nehemiah, and that he 
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would be fully satisfied with any arraugement which said Nehe- 
miah should recommeDd for the final settlement and adjustment 
of all the affairs of said firm ; admits there was some conversation 
about making a division of a part of the property of the firm, but 
denies that any such division ever was made as is set up in the 
bill ; that it was agreed by complainant and said Justus that said 
Justus should tan all the raw hides which should be sent to him 
at his establishment at Medina, for which said Justus was to be 
allowed a reasonable compensation by the firm of IngersoU & 
Kirby ; that it was known and approved of by said complainant 

that said Nehemiah was, from time to time, during several 
179 ""years, advancing money to said Justus for the benefit 

and on the credit of the firm of IngersoU & Kirby, which 
was used by said Justus in the business of said firm, and for the 
payment of which the faith of said firm was pledged ; avers that 
the balance due from the firm to said Nehemiah, at the date of 
the assignment, was at least $1,600, which said firm was legally 
and equitably bound to pay; denies that said Nehemiah is a 
debtor to the said firm ; states that said Nehemiah has indorsed 
for said firm, since its commencement, to the amount of $60,000 ; 
that he was at the time of the assignment directly liable to the 
said Farmers" and Mechanics' Bank for said firm to the amount 
of $6,700 ; that he is further liable for the payment of rent to 
James Abbott for said Justus and complainant ; avers that the 
assignment was made for the purposes therein expressed, and no 
other, and that it was made after full notice by said Justus to 
said complainant of his intention to make an assignment of the 
partnership property ; denies that all the property of the firm is 
not mentioned in the assignment ; denies that the firm was in good 
credit at the time of making the assignment. The answer further 
states and charges that complainant has, since the commencement 
of said partnership, received as net profits arising from the busi- 
ness of said firm the sum of $73,000 ; that the whole amount 
received by said Justus from said firm, individually, does not 
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exceed t}ie sum of $20,000 ; denies that eaid Nehemiah is insol* 
vent ; also denies all fraud in making the assignment 

The complainant now moves for the appointment of a receiver, 
and the defendants move for a dissolution of the iojunction. 

WcUker, Porter and Ooodmn^ for complainant 

As to the power of one partner to assign partnership property, 
see Chw on Partnership, 7J^ and note; OoUyer on Partnership, 
217, and note; 1 Dessaus. Rep., 537; 4 McOord Rep,, 519; 5 
Oraneh, 300; 4 Day's Rep., 4^8; 4 Wash. Gr. C. Rep., 23^; 3 
Paige Rep., 523; 5 Paige Rep., 30. 

*J. M. Howard, for defendants. 180 

It is admitted by the pleadings that complainant and J. Inger- 
soll were at the time of the assignment partners in trade, and that 
the assignment was made by J. IngersoU in the name of the firm. 

The first question, therefore, which arises, is as to the power of 
Justus IngersoU to make the assignment, irrespective of the fraud 
charged in the bill, which is fully denied by the answer. 

The very relation of partners implies a confidence in each 
other ; such a confidence as makes each partner the general ageut 
of the others, and renders his contracts in their name and in 
reference to the partnership effects the contracts of all the others. 
In all simple contracts they are regarded as one contracting 
party ; and they are all bound, provided the contract has refer- 
ence to the co-partnership {Oow on Part., 53, 54, 55) ; and such 
has been the law since the time of James I. (Jib., 73-75.) 

And Lord Mansfield declared that each partner has the power, 
singly, to dispose of the whole of the partnership effects ; 
*and this results from the principle that partners are joint 181 
tenants; one joint tenant may lawfully dispose of the 
whole, which is not the case with tenants in common. {Fox v. 
Hamburg, 3 Qywp., 445; Barton v. WilHams, 5 B. and Aid., 395; 
12 Mass,, 54; and see 10 Peters, 360.) 

With regard to all effects contributed, manufactured or pur- 
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chased to be sold for the benefit of the partners, each partner in 
the course of trade has an absolute right to dispose of the whole, 
and may assign it by way of pledge or security. ( Watson on 
PaH.f 67; Parson v. Hooker, 3 Johns,, 70, 71; Mills v. Barber, 4 
Day, 425 ; Harrison v. Sterry, 6 Oranch, 289.) The sale of one 
partner is the sale of both ; and such is the unity of right and 
interest, that one partner may enter the appearance of the other 
in an action against all. (GW on Part, 79, 195, and appendix^ 
page 494 ; 7 T. R., 108.) 

The case of Dickinson v. Legare, 1 Dessaus,, 5S7, is the first 
case in England or the United States in which the principle has 
been denied ; but it should be remembered that it was the case of 
one partner making an assignment while a prisoner of war in the 
enemy's country and to an alien enemy ; and this has not been 
sanctioned by any other decision, but overruled in Robinson ▼. 
Or&wder, 4 McCord, 518, and in Egberts v. Woods, 3 Paige, 523, 

The only point decided in Havens y. Hussey, 5 Paige, 30, is 
''that one partner cannot, without the consent and against the 
known wishes of his co-partner, execute an assignment of all the 
partnership effects to a mere trustee for the benefit of the fiskvorite 
creditors of the assignor." The case at bar differs greatly from 
that. Here the assignment is made directly to a creditor of the 
firm. The answer shows that the firm owe him about $1,600, 
and denies that the assignment was made against the known 
wishes of the complainant, and shows that he had every reason to 
suppose — indeed, that he was directly notified — ^that it would be 
made, and that he did not dissent Here the assignee is 

182 authorized to retain the amount of ^his debt ; and being 
responsible as indorser for the fi^rm to the amount of the 
$2,000 note, and bound by his obligation to the Farmers' and 
Mechanics' Bank to the amount of $7,000 for ihdr benefit, and 
also to James Abbott for the payment of the rent of the premises 
leased by him to IngersoU & Kirby, he is authorized, in order to 
secure and indemnify himself, to sell the property assigned, to pay 
the debts for which he is liable, and to indemnify himself out of 
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die pfooeeds; after whkh payment and ind^nnification, be is 
required to aooonnt to the partners for the residiie of the ftind* 

The anthoiitieB laake no distinction between the power to sell 
and the power to indemnify by pledging die property; and they 
all agree that it is the right of one to' appropriate the joint prop* 
erty for the payment or security of the debts of the firm, in such 
manner and by giving such preferences as he may think proper ; 
and that preferences may be created, even if the firm is insolvent* 
(S Paige, 526, 626; Waheman v. On^Kr, 4 P^o^g^ S6; 1 DMu, 
2i8; 7 Mom., 267.) 

8o far as N. IngersoU has an interest in the assignment, he 
holds the property as a personal security, with AiU authority to 
sell, and out of the proceeds to cancel his liabilities for the firm, 
having first retained the amount due himself, and the residue of 
the fund is to be applied in payment of any debts which the firm 
may owe, wUhoni preferetMS of one creditor to anotKer. There is 
no inequality, no authority to compound with the creditors, and 
no terms whatever requiring them to discharge their debts for less 
than the amount legally due ; were there such terms the assign- 
ment would be void. {2 Binney'a B., 174; 4 Dattae* JR., 76; 4 
Paige, 88-9.) 

The decision in Havens v. Hussey conflicts with that in Harri- 
son V. Slerry; and without any precedent to justify it. Chancellor 
Walworth declares an assignment by one partner to a tnistee, void 
in law and equity, for the reason that it is no part of the partner- 
ship business ** to appoint a trustee of all the partnership effects 
for the purpose of selling and distributing the proceeds among the 
creditors in unequal proporHons.*' But as if not satisfied 
with this decision, the same learned judge '^brings this 183 
question again into doubt in the case of Mills v. Argal, 
6 Paige^ 682, in which he says, " there may be some doubt as to 
the right of the general partner (it was a special partnership 
under the New York statute) to make an assignment of all the 
partnership effects to a trustee, for any purpose, without the 
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express or implied assent of the special partner." The case was, 
however, decided on other grounds. 

But the law presumes the assent of the creditors to the trustee, 
until they express their dissent, and their rights cannot, therefore, 
be disturbed. (DeForest v. 'Bacon, 2 Conn. B., 633.) 

The question then arises, can the security which was placed in 
the hands of N. IngersoU by the assignment be wrested from him ? 
or, in other words, does the clause constituting him a trustee (an 
event which, by the way, may never happen) for the remaining 
creditors vitiate and annul the whole contract of assignment ? 

That security was so given in pursuance of the authority pos- 
sessed and exercised by Justus Ingersoll as a partner. (See 5 
Paige, 31.) 

A. D. Fraser, on same side. 

It is competent for one of several partners to make an assign- 
ment of the co-partnership property. {Fox v. Hanbury, Qnoper, 
445 ; Barton v. Williama, 6 Bam, & Aid., 395; Pierson v. Hooker, 
3 Johns. B., 70; Lyles v. Styles, 2 Wash. C. C. 224; Lamb v. 
Durant, 12 Mass., 54; Pierpont v. Oraham, 4 Wash. C. C, 232; 
MUls V. Barbor, 4 Doy's Bep., 42S ; Harrison v. Sterry, 5 Cranch, 
289; Bobinson v. Crowder, 4 McCord's B., 519; Egberts v. Wood, 
3 Paige, 517 ; Qow on PaH., 51, 53, 54, 73, 74, 75, 79 ; Appen- 
dix, Taylor^s case. Coll. on Part., 216, 217 ; Watson on Part, 67.) 

That a deed may be good in part, and void for the residue, is 
the common law doctrine. ( United States v. Bradley, 10 Peters, 
243, 360; Pigofs ease, 6 Coke Bep.,paH 11, 27.) 

The Chancellor. — This case presents the broad ques- 
184 tion *of the right of one partner to make an assignment 
of all the partnership effects, without the consent or con- 
currence of his co-partner, who is on the spot, and acting in the 
business of the co-partnership. Perhaps no question has been 
presented to this court of greater practical importance than the 
present ; and it has been considered with a fiill and deep convic- 
tion of the responsibility imposed upon the court in its decision. 
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The aatboiity of one partner to make such an assignment, if 
Bostained in the pres^it case, must be sustained in its broadest 
form. The two partners were both, at the time of the assignment, 
in town, and attending to the business of the firm. The com- 
plainant, on proceeding to the usual place of business, finds the 
brother of the other partner in possession, and is informed that an 
assignment of all the partnership efiects has been made, and is 
denied all access to the books, and all interference with the prop- 
erty or business of the firm. 

The allegation in the answer, that the subject of an assignment 
had been mentioned to the complainant, to which he made no 
objection, cannot aid the assignment It is not pretended that at 
the time of actually making the assignment he was advised of it, 
or was in any manner consulted as to either the assignee, the 
terms and conditions of the assignment, or anything else; but 
that the first notice to him was the information that he no longer 
had anything to do with the partnership property or business. 

Very different views seem to have been entertained upon this 
tubject, and it has become necessary to examine It with care and 
attention. 

It will be found that the diida relied on to sustain the powers 
of one partner to make such an assignment, have been thrown 
out under special circumstances, and that the reports, upon a 
careful examination, do not sustain the exercise of the power in 
cases like the present. The elementary writers, Gow and Collyer, 
state the rule to be that one partner may bind the others in all 
matters within the scope of the co-partnership, and the implied 
authority of one partner to bind another is generally 
limited to such acts as are, in their nature, essential '*'to 185 
the general objects of the co-partnership. Does this rule 
contemplate the authority here contended for 7 

Is it intended that when both partners are on the spot, and 
where no difficulty exists in consulting each other as to the 
assignee, and the terms and conditions of the assignment, that 
by the law of partnership they are placed in such a position that 
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one partner, on repairing to the place of business, may find all he 
possesses, together with the books and accounts of the £rm, 
transferred to a third person, placed entirely beyond his reach, 
himself utterly excluded, knd the business of the firm ended 
without his knowledge or assent 7 This cannot be contemplated. 

Do the authorities cited sustain the position ? The case which 
has gone as far as any other, and much relied on in the argument, 
is the case of Harrison v. Sterry^ 6 Oranch, 289, In that case the 
question did not turn upon this point. But a question was raised 
upon the validity of an assignment made by one partner. 

The court say in delivering the opinion : '' The whole com- 
mercial business of the company in the United States was neces- 
sarily committed to Robert Bird, the only partner residing in the 
country. He had the command of their funds in America, and 
could collect or transfer the debts due to them." And it is mani- 
fest from the case that the assignment was made of a portion only 
of the assets to obtain aid in carrying on the concern. This case 
from the entire showing manifests clearly that this is an exception 
rather than the rule, and that it was made under special circum- 
stances ; and such will be found to be the case in 2 Cowper^ 445, 
also much relied upon. Indeed, I have been unable to find any 
case where the broad power here asserted has been sustained. 
Chancellor Walworth, it is said, has countenanced this principle 
in the case of Egbert v. Woods, 3 Paige, 617 ; and it is unjustly, 
I think, said, that he virtually decreed both ways, and that there 
is a discrepancy between the above case and that of Havens v. 
Htusey, 6 Paige, 31. 

In the first case he says : " I do not intend to express 

186 an '^'opinion in favor of the validity of such an assignment 
of the partnership efiects to a trustee by one partner against 
the known wishes of his co-partner, and in fraud of his right, to 
participate in the distribution of the partnership funds among 
the creditors, or in the decision of the question which of those 
creditors should have a preference in payment out of the efiects 
of an insolvent concern." Showing clearly that after an exam- 
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ination of the whole subject he did not believe in the validity 
of such an assignment. In the case of Havens v. Hv9sey, he 
says : " Upon the most deliberate examination, he was satisfied 
that the decision of the vice-chancellor was correct, that such an 
assignment is both illegal and inequitable, and cannot be sus- 
tained." And further he says : " It is no part of the ordinary 
business of a co-partnership to appoint a trustee of all the partner- 
ship effects, for the purpose of selling and distributing the pro- 
ceeds among the creditors, in unequal proportions. And no such 
authority can be implied. On the contrary, such an exercise of 
power by one of the firm without the consent of the other, is, in 
most cases, a virtual dissolution of the co-partnership, as it ren- 
ders it impossible for the firm to continue its business. 

From a review of all the cases, it is clear that this power, if 
sustained at all, must be sustained upon the implied authority for 
that purpose from his co-partner, resulting from the nature of the 
contract of co-partnership. There is no such implied power. 
The authority impliedly vested by each partner in the other is 
for the purpose of carrying on the concern, and not for the pur- 
pose of breaking it up and destroying it One partner does not, 
by any implication, confer a power upon his co-partner of divest- 
ing him of all interest in or authority over the concern. The 
elementary writers upon the subject do not sustain this position. 
The adjudged cases, when carefully examined, do not sustain it ; 
and assuredly it is not sustained by the reason of the thing or 
the dictates of justice. Every consideration of public policy or 
commercial convenience is against it The result to 
which I have arrived is, that a partner '''may transfer a 187 
portion of the assets or obligations for the purpose of pay- 
ing or securing debts, or to raise means to carry on the concern ; 
but that the power here asserted of divesting entirely one partner 
of his interest, appointing a trustee for both, and breaking up the 
concern, is not one of the powers either contemplated or implied 
by the contract of co-partnership ; and it is best that it should be 
so. Else, who could with safety enter into such a connection ? 
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On the other hand, if partners cannot agree, and one partner is 
violating his duty or endangering the rights of the other, the 
remedy is plain and adequate. 

This assignment is partly for the purpose of securing the debts 
and liabilities of the firm to the assignee, as well as for the pur- 
pose of making him a general trustee for the firm. It was urged 
at the hearing that if the assignment was void in other respects, 
it must be carried into effect thus far. I am inclined to the opin- 
ion that efiect may be given to the assignment to that extent, but 
it is not now necessary to decide this question. 

From the views I have taken of this case, it must result in the 
appointment of a receiver, and the application of the assets must 
be under the direction of the court 

There are other considerations which render the appointment 
of a receiver appropriate in this case. It is contemplated by the 
assignment to secure the assignee from his liability for the pay- 
ment of money due upon a lease having some tw«nty-five years to 
run, and clearly not within the scope of the partnership. 

The amount of the indebtedness of the firm to the assignee is 
a disputed one. It will follow, then, that a receiver must be 
appointed, and the assignee directed to deliver over to such 
receiver the partnership property and effects, and account with 
the receiver for whatever shall have come to his hands by virtue 
of such assignment. 

The counsel for the defendants requested to be further heard 
upon the question of the appointment of a receiver, which request 
was granted. 

188 *A, D. Frazer for defendants. 

The court having decided that the assignment ought to be set 
aside, the complainant now insists that the property embraced in 
the assignment must go into the hands of a receiver. This posi- 
tion is denied by the assignee, who insists that it necessarily fol- 
lows from the decision which has already been made that the 
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trust shall remain with him on whom the assignment conferred 
it. He submits that he cannot be deprived of it, unless the case 
fidls within some of the exceptions to be found in adjudged cases 
upon this subject. The assignee contends that the only legal 
operation and effect of the decision which has been made must be 
to render inoperatiTe that part of the assignment which purports 
to create a trust for the benefit of those mentioned in the assign- 
ment, other than the assignee. If the assignment is good for any 
beneficial purpose, the assignee cannot be divested of the power 
and rights conferred on him by it, unless the fund be in danger, 
or some other strong ground urged which would justify the 
appointment of a receiver ; and while he acts as assignee he is as 
much under the control and direction of this court as a receiver 
would be, and bound to execute the trust, modified, limited and 
qualified, as the court have already decided it must be. 

Under these circumstances, it is contended that a receiver will 
not be appointed unless the property is shown to be in danger ; 
that the trustee is irresponsible, or where the plaintiff's right is 
not shown to be clear ; must show some evil actually existing, or 
danger to the property, or a strong special case of fraud. (Edw. 
an Receivers, 2 Ch. ; Willia v. Carlis, 2 Edw,, 286, 287, 288; 
Orphan Asylum v. McCartee, 1 Hopk,, 1/29; Verplanck v. Caines, 
1 Johns. Ch, 68; Hugwdn v. Basdey, IS Ves., 105 ; MicUUeton v. 
Dodswellf Id,, 266; Lhyd v. Passingham, 16 Ves*, 59.) 

This assignee is subject to the control and direction of / 

this '''court as much as a receiver would be. {Shaflsberry 189 
V. ArrwjosmiJth, 7 Ves,, 486, 487 ; Beaufort v. Berty, 1 P. 
Wms,, 702.) 

H. N, WdlkeVf in reply. 

The complainant insists in this cause that the deed of assign- 
ment is void, ab initio^ for the following reasons. 

1. That one partner cannot assign the partaiership goods with- 
out the assent of his co-partner. This position having, as a gen- 
eral rule, already been settled by this courty it is unnecessary to 
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say anything upon it The case of Havens v. Hussey, 6 Paige, 
SO, lays down the true doctrine. 

2. But this case is sought to be taken out of the rule on the 
ground that the deed of assignment constituted Nehemiah Inger- 
soU, the brother, a trustee as respects all the creditors of the firm of 
Ingersoll & Kirby but himself, and that he acquired an indivi- 
dual right to the goods assigned, they having been assigned to him 
to secure the amount due him from the firm, and his liability for 
them as an indorser. 

The decision that one partner cannot assign the partnership 
efiects, seems to settle this question. The doctrine contended for 
by the counsel opposed is that the deed may be good in part and 
bad in part This doctrine does not apply in this case. It is 
only applicable where there are different clauses or covenants in 
a deed which do not depend on each other. But where the deed 
is entire, and the several clauses depend upon each other, then 
the distinction ceases, and it must either be good for the whole or 
bad for the whole, (i Shep. Touchstone, 70, 71.) 

It is a necessary requisite that the person making the deed be 
able to contract This is not the case here. (^Havens v. Hussey, 
6 Paige, 30; 1 8hep, Touchstone, 54-) 

It is a well established' rule in courts of equity, that inter- 
ests of third persons gained by fraud, imposition, or even undue 
influence over others, cannot be held by them. The interest of 
the assignee here, if he has any, has been gained by the fraud of 
Justus Ingersoll. (Hugonin v. Baseley, U Ves,, 273, 289; 

190 Bridgeman v. Green, WUmot, 64 ; HUdreth v. *Sands, 2 
Johns, Ch., 35, 42 ; Shep. Touchstone, 66, 67.) 

In cases of allied fraud, the answer of the party is not to be 
relied upon as to any advances, but positive proof is required. 
{3 P. Wms. R., 228; 2 Ves., 516.) 

In the case of Sands et a/, v. Oodwise et at., 4 Johns. ^ 536, the 
court said that no right can be deduced from an act founded in 
actual fraud. The cases in which a deed is set aside on terms 
are not at all analogous to this. 
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The Chancellor. Upon a fonner occasion, it was held that 
the aasigDment in question coald not be sustained, so fieur as it 
porported to be a general one, to a trustee for the payment of his 
own debt, in the first instance, and also as a general trustee for all 
the creditors. It was then said that it would follow that a 
receiver must be appointed. 

The reasons that induced the court to come to that conclusion 
were then stated. A further reason is urged, that it appeared hj 
the answer that a considerable portion of the property of the con- 
cern had been sold before filing the answer, notwithstanding the 
injunction. 

On that occasion the court remarked that it was not contem- 
plated to decide the question whether the assignment could be 
sustained, so far as it purported to constitute a security to the 
assignee, he being a creditor ; but it ¥ras said that the court was 
inclined to the opinion that it could be so fiur sustained, on the 
authority of the case in 10 Peters^ 363. The counsel for defend- 
ants requested to be further heard on the question of the appoint- 
ment of a receiver, and it has also been urged that a decision 
upon the validity of the assignment should be now entered; so 
that, if the defendants desire to enter an appeal, it may be done, 
and a decision had in the appellate court. This is certainly 
proper and desirable. In a question of this importance, both in 
regard to principle and amount, every proper facility for an 
appeal should be afforded. This has compelled the court to 
examine this question, which, as it was not contemplated then to 
dispose of it, had not before been done. In the case of 
United States v. Bradley, 10 Peters, 363, which *was a case 191 
arising on a paymaster's bond, it was held, when the 
covenants and conditions are severable, that bonds and other 
deeds may be good in part, and void as to the residue. In Hys- 
Icp V. Clarke, U Johns. Rep., 464, Van Ness, in giving the opin- 
ion of the court, says : " The better opinion seems to be that, 
even at common law, a deed, fraudulent in part, is altogether 
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void." This view seems to have been sustained and carried out 
in the subsequent decisions in New York. 

By the term fraud, it should be remembered that the legal 
intent and effect of the acts complained of is meant. The law 
has a standard for measuring the intent of parties, and declares 
an illegal act, predjucial to the rights of others, a fraud upon 
such rights, although the parties deny all intention of committing 
a fraud. {11 Wend., 22^.) 

The principle upon which assignments of this kind have been 
declared void is, that one partner has no authority to make a 
general assignment of the partnership effects, in fraud of the 
rights of his co-partner to participate in the distribution of the 
partnership effects among the creditors. (Havens v. Hussey, 6 
Paige, 31.) 

The implied authority of one co-partner is that he may per- 
form any act within the scope of the co-partnership which may 
be necessary to carry on the concern. Under thb implied power 
it has been held that one partner may assign such portion of the 
partnership effects as may be necessary in payment of a debt, or 
to secure a creditor. But this is a general assignment, and, if 
sustained at all, breaks up and puts an end to the co-partnership. 
K sustained, and the assignee is authorized to go on and close up 
the affairs of the concern, does it not necessarily lead to all the 
consequences intended to be guarded against in the decision in 
the case of Havens y.Husseyf One partner, by selecting a credi- 
tor, large or small, as the assignee, may effectually put the other 
partner out of the possession of his property, and end the busi- 
ness without the knowledge or assent of his co-partner. He is 
deprived of the right to which the decision in 6 Paige, 31, 
declares he is entitled. 

The preferred creditor has been selected without his 

192 knowledge '*'or consent ; and a party, who has been ille- 
gally placed in possession of the entire partnership effects, 
if the views urged by the counsel of the defendants are sustained, 
is entitled to the custody, and has the right to settle and wind up 
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the concern. One good trust could always be inserted, and thus 
the partner would do indirectly what could not directly be done. 
Whatever view may be taken of the question, as to whether this 
assignment may be void in part only, or in toto, it seems to me 
inevitable that, as the case now stands, a receiver should be 
appointed. But, as it is urged that a decision be now entered 
upon the validity of the assignment, and it seems but just and 
proper that it should be done, I shall do so according to the best 
reflection I have been able to give it. 

A distinction seems to have been taken, in some of the cases, 
between instruments void by statute and at common law. 

In the case in Peters, cited in support of this assignment, it is 
said, quoting the opinion of Chief Justice Gibbs, that if an act 
be prohibited, the construction to be put upon a deed conveying 
property illegally is that the clause which so conveys it is void^ 
equally whether it be by statute or at common law. This is, 
undoubtedly, the true rule, and there is no reason for any distinc- 
tion, except where the statute goes further, and declares the whole 
instrument void. The cases where instruments have been declared 
good in part, and bad as to the residue, seem to have been bonds 
which were variant from the statute, or deeds which purport to 
convey lands, some portion of which the party could not lawfully 
convey. In the one case the bond may be valid in part only. 
The rights of no one are interfered with. Effect is given to the 
bond so far as it is in conformity with the statute. If it contains 
other conditions or requirements they are declared void. 

So with deeds. The grantor may have title to nine hundred 
out of a thousand acres of land, and may have no right to con- 
vey the residue. Still, it would be unjust to deprive the grantee 
of that to which the grantor had a title, and by giving it effect 
pro tanto, the rights of no one are violated. 

Is it so here ? The partner has been deprived of all 
control *over or voice in the disposition of the effects of 193 
the co-partnership, without his consent. 

Shall effect be given to this proceeding? Can the court say, 
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where the whole effects are mingled together, that it shall take 
effect as to certain portions of the property, and be void as to the 
residue ? One good trust is inserted, but that cannot make an 
illegal instrument a valid one. The legal and illegal are so 
mixed and commingled that, if assignments of this character are 
sustained to the extent asked, they may as well be sustained in 
toto, 

A grantee who voluntarily becomes a party to a deed which 
is fraudulent in part forfeits his right to claim a benefit from 
another part that would otherwise have been good. (HJohnson^s 
Reports^ 465.) Here the assignee takes a general assignment 
from a party not authorized to make such an instrument, and I 
think it cannot be sustained. 

The order is that the assignment be set aside and declared 
void, and that it be referred to a master to appoint a receiver ; 
and that said Nehemiah Ingersoll deliver over to, and account 
with said receiver, for whatever shall have come to his hands by 
virtue of said assignment, (a.) 

(a.) This case was appealed to the supreme courtf and the decree of the chancellor 
approved in an elaborate opinion by Mr. Justice Felch. See 1 Doug. Mich^ 477. 
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Fay ▼• The Srie and Kalamaioo Bailroad Bank* 

InMolvefU bankSj cUtmisaal <nf tuU <»gainML Where an indiyldaal creditor had filed 
his bill against a moneyed corporation, obtained an injunction and the api)Oint- 
ment of a receiyer, and the receiver had taken upon himself the tmst, and other 
creditors had filed their claims, it wcu heid that the creditor who had filed his 
bill, obtained the ii^nnction, and the appointment of a receiver, was nol 
entitled, as a matter of rigfU (upon being paid his demand), to dissolve the 
injunction, dismiss his bill, and discharge the receiver. 

There is no donbt that this court has the power, in such case, to dissolve the injunc- 
tion, discharge the receiver, and permit the party to dismiss his bill, when it is 
satisfied that the interest of all concerned will be best subserved by permitting 
the corporation to manage its own concerns. 

IHiaolAUion of faXUng eorporfxUon*, The primary object of proceeding in chancery 
against failing corporations is not for the purpose of dissolving the corporation, 
but to protect the assets for the benefit of creditors. The power to decree a dis- 
solution of the corporation is merely incidental. 

Diaohairging receiver. It is the duty of the court to look into the condition of the 
corporation before it will discharge the receiver, and make such order, either 
absolute or conditional, as the case may require. 

This was an application, on the pai:t of the complainant, to 
dissolve the injunction granted in this case, to dismiss the bill, 
and discharge the receiver. A sufficient statement of .the facts 
in the case will be found in the opinion of the chancellor. 

Ooodwin and Morey, in support of the motion. 

Oeorge Miles, contra. 

The Chancellor. This application is founded upon an 
acknowledgment of payment by the creditor, and is a motion on 
his part to dissolve his own injunction and discharge the receiver. 
No provision iS' made for the payment of the expenses incurred 
by the receiver, or to indemnify hivi against liabilities. 

It is insisted that diis application must be granted as a matter 
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of right, and that the complainant and defendant having adjusted 
the debt claimed by the complainant, no other persons have any 
interest in the matter, or any right to interpose any objections to 
the order asked. 

If no rights, on the part of other creditors, have been 

195 acquired '''under this proceeding, and the receiver has 

incurred no liabilities to other creditors, this view is 

undoubtedly correct. To ascertain this, it becomes necessary to 

resort to the statutory enactments upon which these proceedings 

are based. 

The act of June 21st, 1837 (Session Laws of 1837, page 307)^ 
which is the first act bearing upon the subject, provides that pro- 
ceedings may be commenced by the attorney-general, or by any 
creditor, and makes no distinction in the mode of proceeding, 
whether the suit shall have been instituted by either the one or 
the other. 

Section five of the same act provides that the receiver, upon 
his appointment, shall be vested, as trustee, with all the estate, 
real and personal, liabilities and securities, of such corporation. 

The act of April 15, 1839 (Session Laws, page 94), further 
prescribes and defines the duties and liabilities of receivers. (See 
sections 11 and 17.) 

This renders it necessary to examine the statute prescribing 
the powers, duties and obligations of assignees. (^Revised Statutes, 
page 606.) 

The first section provides that all assignees are declared to be 
trustees of the estate of the debtor, in relation to whose property 
they shall be appointed, for the benefit of his creditors. 

After this reference to the various provisions of the statute, the 
question recurs, may an individual creditor, after having com- 
menced proceeding under the statutes before referred to, and pur- 
sued his remedy until a receiver has been appointed, and taken 
upon himself the trust, and until other creditors have filed their 
claims, and still, at this late stage of the proceedings, upon being 
paid his particular demand, as a matter of right, dissolve the 
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injanction, dismiss his bill, and discharge the receiver, without 
any right or duty, on the part of the court, to protect the rights 
of the other creditors, who may have filed their claims with him, 
or to protect and save harmless the receiver, who has acted under 
its authority? I think not. 

*The statutes bearing upon the question, it is true, are 196 
not very explicit or satisfactory. But, from the examina- 
tions I have been enabled to give them, I cannot resist the con- 
clusion that, from a fair construction of their provisions, their 
object and intent is not solely to afford a remedy to the individual 
creditor to collect his demand, but that they contemplate, also, 
the security of such other creditors as may file their demands 
with the receiver, and thus, so far, become parties to the proceed- 
ings. 

This view necessarily involves another question : Is it impera- 
tive upon the court, after the appointment of a receiver, to hold 
jurisdiction of the case, and require the receiver to pursue his 
duties, until the concern is wound up and dissolved, although the 
party complainant in the suit is satisfied, and declines further to 
prosecute, and when the proper prosecuting officer on the part of 
the State is satisfied that the application of this severe remedy is 
unnecessary ; and if, Airther, the court is satisfied that the inter- 
ests of all concerned will be best subserved by permitting the 
corporation to manage its concerns, and that it may be safely 
done ? The court entertains no doubt that it is vested with this 
power. The primary object of proceedings in chancery, against 
a fiEiiling corporation, is not a dissolution of its charter, for a vio- 
lation, but to protect the assets for the benefit of the creditors. 
This power is merely incidental. This court having jurisdiction 
of the cause for other purposes, the legislature has also conferred 
the power to decree a dissolution of the charter. 

But this is the proper duty of the court of law, and for this 
purpose proceedings may be instituted at any time in the com- 
mon law courts, for any violation of the provisions of its charter, 
by a corporation. 
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The conclusion^ then, to which I arrive in this case is that it is 
the duty of the court to look into the condition and circum- 
stances of this corporation, and to make such order, either abso- 
lute or conditional, as the case may require, upon such showing 
made by the parties who press this motion. 
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Charles H. Carroll y. The Fanners' and Mechanics' Bank and 

others. 

Motion to dissolve injunction. On a motion to dissolve an injonction before answer, 

an affidavit is admissible which goes to show that the injunction was irregn- ~^^ 
larly issued, or that the officer allowing the injunction was misled and induced 
to grant the injunction contrary to law. 

Injunction bill : Averments. Where the bill seeks a discovery in aid of proceedings 
at law, the rule is that the complainant must charge in his bill that the facts 
are known to the defendant and ought to be disclosed by him, and that the 
complainant is unable to prove them by other testimony ; and it must be affir- 
matively stated in the bill that the facts sought to be discovered are material 
for such purpose. 

When an ii^unction is asked to stay proceedings at law, it is incumbent ni>on the 
complainant to show in his bill the state of the pleadings, and the court in 
which the suit is pending, in order to enable the officer to whom the applica- 
tion is made for the allowance of the injunction to Jtldge of the propriety of its 
allowance, and to prescribe the terms on which the same shall be allowed. 

Injunction bond. Where the statute requires that, befofB an injunction shall bo 
issued to stay proceedings which are at issue at law, a bond shall be flled by 
the complainant, the court cannot dispense with the filing. 

Injunction : Comity. Courts of chancery will not sustain an injunction bill to restrain 
a suit or proceeding previously commenced in a court of a sister State or in any 
of the federal courts. 

The bill in this case was filed to rescind a contract on the 
ground of false and fraudulent representations, and for re-pay- 
ment of money paid, etc., and states, among other things, that 
complainant purchased of Nehemiah O. Sargeant (since deceased), 
July 28th, 1836, certain property in the village of Kent, State of 
Michigan, for which he agreed to pay the sum of $83,000 ; that 
said sum of $83,000 was paid and received as follows : For 
$5,000 a draft or check at sight on the Bank of Michigan, in the 
city of Detroit, was given to said Sargeant, which was paid to 
him on presentation ; a draft or check for $18,000, payable to the 
order of said Sargeant ninety days after August 1, 1836, at the 
Phoenix Bank, in the city of New York ; and for the remaining 
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. $60,000 complainant executed to said Sargeant a bond in the pen- 
alty of $120,000, conditioned to pay the said sum of $60,000 in 
twelve annual installments of $5,000 each. 

The bill further sets forth that there had been paid upon said 

purchase by complainant the sum due at the times foUow- 
198 ing, *to wit : in the month of December, 1836, the draft 

on the Bank of Michigan of $5,000; in the month of 
February following, the sum of $5,216 on the bond; December 28, 
1836, the sum of $4,942.44 was paid on the check or draft for 
$18,000. That at the time of the payments aforesaid, complainant 
had not discovered the &l8ity of many of the material parts of the 
representations of said Sargeant, and was ignorant of the damage 
which he had sustained by and through the fraud and deceit of 
said Sargeant States and charges that said check or draft for 
$18,000 was, immediately on receiving the same by said Sargeant 
from complainant, indorsed by said Sargeant to John A. Welles, 
cashier and director of the Farmers' and Mechanics' Bank of 
Michigan, and that said Welles received the same. Charges that 
said Sargeant was' largely indebted to the said Farmers' and 
Mechanics' Bank. States that said bank, or the officers thereof, 
received said check at first for collection, and that they had no 
interest in or title to said check or draft before its maturity. 
States that a suit was commenced on the check or draft after the 
same became due in 1838, by said Sargeant against complainant, 
in the supreme court in the State of New York ; that before the 
trial said Sargeant died and the suit abated. States '* that since 
the death of said Sargeant said Farmers' and Mechanics' Bank 
claim to be the owners and holders of said check or draft, and 
have commenced and threaten to prosecute a suit thereon for 
their own benefit against complainant" Charges that said Far^ 
mers' and Mechanics' Bank did not become the holders and owners 
of said check or draft for $18,000 before its maturity for a valu- 
able consideration, and without notice of the equities subsisting 
between said Sargeant and complainant States ** that the facts 
of the case, so far as the claims of the Farmers' and Mechanics' 
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Bank are involved, lie especially in the knowledge of the said 
John A. Welles, the cashier thereof;" ** that a discovery from 
said John A. Welles of the various matters charged is necessary 
for the enforcement and support of the complainant's just rights 
in the premises," etc Prays an injunction to restrain the collec- 
tion of the note. 

*An injunction was allowed by Hon. C. W. Whipple, 199 
one of the associate justices of the supreme court. 

A motion was made to dissolve the injunction upon the follow- 
ing affidavit : 

Slaie of Michigan^ Wayne County ^ ss: 

John A. Welles, of the city of Detroit, in the county and State 
aforesaid, one of the defendants in the above entitled cause, being 
duly sworn according to law, deposeth and saith, that from read- 
ing the bill of complaint filed in this cause, he has ascertained 
that the president, directors and company of the Farmers' and 
Mechanics' Bank of Michigan and this deponent are made par- 
ties defendants to the said complainant's bill of complaint, by 
reason or on account of a certain draft, bill of exchange or check 
drawn by the said complainant on the Phoenix Bank in the city 
of New York, for the sum of eighteen thousand dollars, which 
said check or draft was payable to the order of Nehemiah O. Sar- 
geant, ninety days after the first day of August, in the year 
eighteen hundred and thirtynsix ; and this deponent further saith, 
that the said check was discounted by the said Farmers' and 
Mechanics' Bank while this deponent was present and acting as 
their cashier ; that the amount thereof, less the discount for the 
time the said draft or check had to run before maturity, was paid 
to Nehemiah O. Sargeant at the time when the same was dis- 
counted. 

And this deponent ftirther saith, that the said check or draft 
was not paid at maturity, but the same was returned to said Far- 
mers' and Mechanics' Bank dishonored ; that a suit has been com- 
menced in the supreme court of the State of New York by the 
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said bank, against the said Charles H. Carroll, the complainant in 
' this suit, for the amount due or unpaid on the said draft or check; 
that the said suit was put at issue previous to the first day of 
November, eighteen hundred and thirty-nine ; that said suit, so 
pending in said supreme court of the State of New York, was 
noticed for trial on or about the eleventh day of November, 
eighteen hundred and thirty-nine ; that previous to said 

200 last mentioned day the defendant in said *suit at law (the 
complainant in this cause) filed his bill of complaint 
in the court of chancery in and for the said State of New York, 
against the said bank, plaintiff* in the said suit at law, and Ran- 
dall S. Rice, administrator of the estate of Nehemiah O. Sargeant, 
deceased, and obtained from said court of chancery in said State 
an injunction restraining the proceedings of said bank in the said 
suit, on the draft or check aforesaid, as well as the said Rice, 
administrator of said Sargeant 

And this deponent further saith, that he examined and read 
the said complainant's bill of complaint so filed in the court of 
chancery for the State of New York, and so far as the said bill 
related to the said Farmers' and Mechanics' Bank it was for the 
prevention of the said bank from the collecting the said check, 
and the same allegations in substance were made against the said 
bank in said bill as are made in the bill of complaint in this cause 
against this deponent and the said bank ; that upon the said 
injunction so granted in the State of New York being served 
upon the attorney of the said bank, the said suit pending in said 
supreme court was continued ; that immediately thereafter, or as 
soon as the said bank could do so, a full answer to the allegations 
in the bill of complaint filed in said court of chancery was pre- 
pared and verified by the affidavit of this deponent ; that upon 
filing the answer of said bank, a motion was made before the 
Honorable Reuben H. Walworth, chancellor of the State of New 
York, for the dissolution of the injunction previously granted in 
said State. 

And this deponent further saith, that the motion to dissolve the 
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said injunction came on to be heard before the chancellor of said 
State on the twenty-third day of April, now last past, whereupon 
an order was duly made, dissolving said injunction, as will more 
fully appear by reference to a copy of said ' order hereunto 
annexed. 

And this deponent further saith, the said suit is still pending in 
the supreme court of the State of New York, on said check ; that 
the defense set up by the defendant in said suit (the complainant 
in this cause) is, that the check or draft was purchased by 
the said bank after it became due, or that it was taken '''in 201 
payment of some previous indebtedness of said Nehemiah • 
O. Sargeant to the said bank ; all of which allegations and pre- 
tences were fully and explicitly denied in the answer of said bank 
to the bill of complaint, filed in the court of chancery for said 
State of New York. 

And this deponent further saith, that he has visited the State 
of New York once as a witness in said cause, pending in said 
supreme court, and the trial was prevented by said injunction ; that 
he has recently received notice that. the said cause is noticed for 
trial on the first Monday of June next, and the attendance of this 
deponent is requested as a witness ; and this deponent saith he is 
fully and particularly acquainted with all the facts relative to the 
purchasing or discounting said draft or check by said bank. 

And this deponent further saith, that he has good reason to 
believe, and does believe, that unless the said bank is permitted 
to proceed in said suit at law in the State of New York, at the 
next term of said court, or unless the said complainant be com- 
pelled to give security in this court, the said bank will sufier irre* 
parable injury. 

And this deponent further saith, that it will be impossible to 
procure from New York such papers or copies of them, as have 
been necessarily forwarded there to defend said suits, as will be 
required to make a full and complete answer to this bill of com- 
plaint, in time to move for the dissolution of the injunction in this 
cause, before the day on which the said cause now pending in 
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said supreme court is noticed for trial. Aud further tbis depo- 
nent saith not 

John A. Welles. 

Sworn to and subscribed before me, ) 
this 14th May, A. D. 1840. ) 

Henby H. Brown, 

Notary PubUe, W. a, Mich, 

A copy of the order of the court of chancery of the State of 
New York, dissolving the injunction issued upon the bill 

202 *filed in that State by the complainant, is attached to the 
affidavit. 

JT. N. Walker t in support of the motion. 

1. Where an injunction is granted to stay proceedings at law, 
it is proper to make a motion, based on an affidavit, to dissolve or 
alter the terms of it {1 Newland'a Prac., 226; 2 Madd, Prae., 
224; 6 Vesey, 109, 110; 2 Chan. Cos., 203; 2 Johns, Ch., UO.) 

2. There is no doubt but the court has the power to grant an 
injunction against a person's proceeding in a foreign court {4 
Bridg. Digest, 323; Eden on Inj., lUl 5 Vesey, 27, 71; 5 Madd. 
Sep., 297, 309; 6 Madd, Sep., 16; 4 Bridg. Dig., 3^0.) But 
the court will not, as a tnatter of policy and courtesy, restrain the 
proceeding commenced in a sister State. {2 Paige, 403 , 4^4 '» 4 
Oranch S., 179; 7 Orancti S., 278; 2 8tary*8 Eq., 186.) 

. 3. The bill in this case is defective. The statute provides that 
a bond shall be given under certain circumstances, and money 
paid into court under others. The bill should state, then, what is 
the situation of the suit at law, so as to enable the chancellor or 
judge to determine what order to make. ifi. 8,, 374% ^75.) 

The general rule is, that if a declaration has been filed, the 
plaintiff at law will be permitted to proceed to execution. Hence 
the necessity of stating the precise situation of the suit (^10 
Vesey, 450; 18 Vesey, 488; 1 New. Chan., 216; 2 Madd. Prae., 
220; 3 Paige^ 33.) 
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' The bill has not the requisites of a bill of discovery, there 
being no averments that the answer is wanted as evidence in 
another court; which is necessary. {Story^a Eq, PL, J^2; Mil- 
ford's PI, 186; 2 SUynfB Eq., 710; 2 Johns. Ch., 647, 648; 
Cocpei^s Eq. PL, 191; 2 Yes., 461.) 

4. But, conceding the point that the bill is perfect and suffi- 
cient, the injunction was improperly issued until a bond was 
given, in accordance with the statute. (2 R. S., N. Y., 188 ; R. 
8,, Mich., S74*) It will be observed that the two statutes are 
alike. (^ Paige, 396 ; S Paige, 33 ; 1 Hoffm. Chan. Prac., 86.) 

* T. Romet/n, contra. 203 

1. The affidavit of John A. Welles is inadmissible on this 
motion. There are but two ways of dissolving an injunction: 
upon answer, or on the bill. (2 Johns, Ch., 202; 1 Hoffman's 
Pr., 361; 1 Edw., 24; Eden on Inj., 66.) 

2. The affidavit, if received, is insufficient (6 Paige, 109; 
1 Paige, 427.) 

3. The affidavit of the defendant's counsel is a sufficient 
answer to the equity of the motion. 

4. The complainant should have reasonable time to file the 
bond. The court can exercise a discretion in this matter. 
(1 Paige, 4^7; 2 Johns. Ch., 202, 203, 227.) 

The Chancellor. A preliminary question is made as to the 
reception of the affidavit of John A. Welles. So far as the affi- 
davit shows that the injunction was irregularly issued, or that the 
officer allowing the injunction has been misled, and induced to 
grant an injunction contrary to law, the affidavit is admissible. 

2. As to want of equity in the bill. The bill alleges that an 
answer from said John A. Welles is necessary for the enforce- 
ment and support of the complainant's rights in the premises. 

The rule is that the complainant; shall charge in his bill that 
the facts are known to the defendant and ought to be disclosed 
by him, and that the complainant is unable to prove them by 
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Other testimony ; and when the facts are desired to assist a court 
of law in the progress of a cause, it should be affirmatively 
stated in the bill that they are wanted for such purpose. (Brown 
V. Swan, 10 Peters' R, 602.) 

If this be substantially the true rule, of which there can be no 
doubt, the bill is insufficient to sustain the injunction to the full 
extent in which it was allowed. 

The bill alleges various iand complicated transactions, and this 

allegation would be equally true whether the discovery from 

Welles was necel^ary, either in relation to original nego- 

204 tiation * with Sargeant, or in relation to the draft upon 
which a suit is pending. It is not stated that the discov- 
ery is necessary to aid the defense at law, or that they are unable 
to prove the subject matter of that defense by other testimony. 

The statute {R, S., sec 91, p. 374) is positive and peremptory, 
that no injunction shall be granted to restrain proceedings at law, 
where a cause is at issue, without filing a bond in such sum as 
the officer allowing the injunction shall prescribe, etc. 

The bill alleges, merely, that the Farmers' and Mechanics' 
Bank have commenced, and threaten to prosecute a suit upon a 
a certain draft, mentioned in the bill, given by the complainant 
to N. O. Sargeant, now deceased, without alleging the court in 
which such suit is pending, or whether the suit is at issue or not 

It is urged that, as the statute is imperative upon the officer 
allowing the injunction, it is incumbent upon the complainant, 
in his bill, to show the state of the pleadings, and the court in 
which such suit is pending, in order to enable the officer to whom the 
bill may be presented for the allowance of the injunction to judge 
of the propriety of its allowance, and, if allowed, to prescribe 
the terms in accordance with the provisions of the statute. This 
ground I deem to be well taken. It has been repeatedly decided 
that courts of chancery will not sustain an injunction bill to 
restrain a suit or proceeding previously commenced in a court of 
a sister State or in any of the federal courts. (2 Paige, JfiJi. ; -f 
Oranch, 179.) For aught that appears, this suit may be pending 
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in one of the federal courts, or in the court of a sister State. It 
may be at issue, or even in judgment, in one of those courts. As 
the statute requires, peremptorily, certain things to be done where 
a cause is at issue, it seems necessarily to foUow. that the party 
should, when he states that a suit is pending, show the condition 
of that suit, in order to enable the officer allowing the writ to 
judge of, and to direct the necessary conditions. 

To establish a contrary rule would open the door for great 
abuses of the process of the court. But whether this omission 
may be technically termed an irregularity or not, when 
it is '*'brought to the knowledge of the court that the offi- 205 
cer allowing the injunction has been misled by such omis- 
sion, that the process of the court has been improperly abused, 
there can be no doubt of its duty to afford a prompt correction. 
The affidavit discloses the fact that the injunction allowed in this 
cause purports to restrain the proceedings of a cause not only at 
issue, but pending in the court of another State. So far, the affi- 
davit may undoubtedly be received. This being apparent, there 
can be no room for doubt as to the duty of the court, so far to 
modify the injunction as to divest it of this anomaly. 

In the case of Mead v. Merritt, 2 Paige, 404., the chancellor 
says : '* I am not aware that any court of equity in the Union 
has deliberately decided that it will exercise the power, by pro- 
cess of injunction, of restraining proceedings which have been 
previously commenced in courts of another State. Not only 
comity but public policy forbids the excercise of such a power. 
If this court should sustain an injunction bill to restrain proceed- 
ings previously commenced in a sister State, the courts of that 
State might retaliate upon the complainant, who was defendant in 
the suit there. By this course of proceeding the courts of differ- 
ent States would indirectly be brought into collision with each 
other in regard to jurisdiction ; and the rights of suitors might be 
lost sight of in a useless struggle for what might be considered 
the legitimate powers and rights of courts." He further says 
that these principles " may now bd considered the settled law of 
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this country. The prompt correction of this error is called for 
by a decent regard for the reputation of the court, and of the 
judicial proceedings of the State ; and it is also due to the rights 
of the parties. The injunction must be dissolved. 
Injunction dissolved. 
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Smily Beaubien and others y. Simon Poupard, Administra- 
tor, etc. 

AdministrcUor^s tale^ when thouid he adjourned. When the day appointed for an 
administrator's sale is rainy and inclement, and but few persons appear and 
bid, and the bids do not exceed half the yalue of the property, it is the duty of 
the administrator to adjonm the sale. 

AdnUnistrcttor*i wait : Admini8ir€Uor cannot tfid, A party cannot become the pur- 
chaser, either directly or indirectly, at a sale made by himself as adminis- 
trator, (a.) 

Where the administrator procured his brother-in-law to become the purchaser, and 
immediately afterwards took a conveyance of the premises so purchased to 
himself, the court of chancery, on bill filed by the heirs, set aside the sale, 
ordered the deed delivered up to be canceled, and directed a re-sale. 

The bill alleges, in substance, that Lambert Beaubien was in 
his lifetime seized in fee simple of a certain tract of land situated 
in the county of Wayne, described in the bill of complaint ; that 
said Lambert died in the month of September, 1819, intestate, 
leaving Jean Bt. Beaubien, the father of the complainants, and 
thirteen other children his heirs at law ; that said Jean Bt Beau- 
bien, the father of the complainants, as aforesaid, died in the 
month of December, 1828, intestate, whereby complainants 
became seized and possessed of the undivided one-fourteenth part 
of said tract of land ; that on the fifth day of October, 1829, Cecil 
Beaubien, the widow of said Jean Bt Beaubien and mother of 
the complainants, presented a petition to the judge of probate of 
Wayne county, praying that administration on the estate of said 
Jean Bt might be granted to her ; but before any action was had 
on said petition, the defendant also presented an application to 

(a.) See this case approved and applied to persons acting in various representative 
ci^Micities, in Dwight v. Blackmar, 2 Mich., 830 ; People v. Township Board of Over- 
yssel, 11 Mich., 228. And see Walton v, Torrey, poti, 269 ; Clute v. Baron, 2 Mich., 
192 ; Ingerson t;. Starkweather, WaL Gh., 346 ; Ames v. Port Huron Log Driving and 
Booming Co, 11 Mich., 139 ; Flint ft Pere Marquette B. B. Co. v. Dewey, 14 Mich., 477. 
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said judge for letters of administration on the estate of said Jean 
Bt. Beaubien ; that April 23d, 1830, the said defendant, with the 
assent of said Cecil, was duly appointed administrator on the 
estate of said Jean Bt Beaubien, and took upon himself that 
trust according to law ; that an inventory of the estate was duly 
filed in the office of said judge of probate, by which it appeared 
that the real estate was appraised at $800, and the personal estate 
at $81.92 ; that on or about the 6th day of December, 1830, the 

said defendant presented to said judge of probate a paper, 
207 representing among other, things, that '''he believed the 

estate of said Jean Bt was indebted in the sum of four 
hundred dollars, and that the said estate was insolvent, and 
prayed the appointment of commissioners to examine the claims 
of the several creditors of said estate, which prayer was granted, 
and the commissioners appointed ; after executing the trust reposed 
in them they made their report, by which it appeared that all the 
claims allowed against said estate amounted only to the sum of 
$110.26; that on the 17th day of October, 1831, the defendant, 
as administrator aforesaid, presented a further petition to said 
judge of probate, stating among other things that the personal 
estate of said Jean Bt was insufficient to pay the debts due by 
said Jean Bt. at the time of his death, and the charges of admin- 
istration, and praying to be licensed and empowered to sell so 
much of the real estate of which the said Jean Bt died seized as 
might be sufficient to pay said debt and charges ; that on the 7th 
day of November, 1831, the prayer of the said defendant, admin- 
istrator as aforesaid, was granted, and license was granted to sell 
certain lots, specified, or so much thereof as might be necessary 
for the purposes aforesaid, said lots having been duly set off to 
complainants by the circuit court of said county, upon a parti- 
tion of the said real estate of which the said Lambert Beaubien 
died seized ; that on the 20th day of October, 1832, the said 
defendant, as administrator, having first given the bond, taken 
the oath, etc., required by law, did sell at public auction the 
pne lot numbered 12, at which sale the same was struck off to 
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one Louis Beaabien, the brother-in-law of said defendant, for the 
sum of $150. 

The bill charges, that although the said lot numbered 12 was 
at said sale struck off to said Louis, yet the said purchase by 
him was made pursuant to an understanding or arrangement 
entered into previous to said sale between said defendant and 
said Loub, and that said sale was to accrue to the benefit of said 
defendant. 

The bill avers that on the 30th of November, 1832, the said 
defendant, in his capacity as administrator, aforesaid, did execute 
and deliver in due form of law to said Louis, a deed of 
*daid lot numbered 12, and that on the same day thei said 208 
Louis and his wife, for the consideration of $150, did quit- 
claim to said defendant said lot No. 12 ; and further, that Decem- 
ber 3, 1832, the defendant did further cause both of said deeds 
to be duly recorded at his own cost and charges. 

The bill iiirther charges that the defendant further disregarded 
the rights and interests of the complainants, who were infants, by 
not offering for sale some one or more of the other lots he was 
authorized to make sale of, instead of said lot No. 12, the said lot 
being a water lot and not salable, while the others were eligibly 
situated and in demand, and would have sold for a comparatively 
much higher price. 

That said lot No. 12 would have sold for a much greater sum, 
but for the fraudulent conduct of the defendant ; in proof whereof 
the complainants aver that the said defendant concealed the time 
of sale from the guardian of the complainants, who had made 
arrangements to prevent a sacrifice of their interests, until the 
day of sale, although the said defendant promised to give said 
guardian timely notice thereof. ' 

That after said lot No. 12 was advertised for. sale, the said 
guardian applied to the defendant, and desired to be informed in 
due season of the day of sale, to which the defendant replied to 
said guardian, who was unlettered, and unable to read or write, 
that he could not state with precision the time of sale, although 
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he well knew he had appointed a day for that purpose. That 
the guardian, on being advised by the defendant that the said 
sale was to take place forthwith, remonstrated with the defendant 
for his neglect in not giving her timely notice, etc., and urged the 
propriety of postponing the said sale ; to which the defendant 
replied that said sale could not be postponed. 

That there were but few bidders at said sale, and that the 
weather was inclement, notwithstanding which the said defendant 
refused to postpone said sale, and that said lot sold for about one- 
half its real value. 

The bill further charges, that the inforpaation with regard to 
the day of sale was withheld from the guardian of the 

209 complainants, *by the defendant, in order that he might 
promote his own interest ; avers that the defendant owned 
a lot adjoining said lot No. 12, which would be greatly enhanced 
by obtaining said lot No. 12. 

The bill further states that the defendant, before said sale, said 
that he would procure some person to bid in said lot for him, as 
he could not legally or lawfully purchase it himself. And the 
bill prays that the sale may be set aside and a re-sale ordered. 

The answer admits that Lambert Beaubien was, in his lifetime, 
seized of the premises ; that license was granted to sell the same 
by the judge of probate, and that lot No. 12 was sold October 
20th, 1832, at public auction, by defendant, as administrator, 
and that the same was struck off to Louis Beaubien, the brother- 
in-law to said defendant, for the sum of $150 ; states that said 
Louis Beaubien was the highest bidder, and that $150 was the 
highest sum bidden therefor. 

The answer further states that, among many other citizens 
whom defendant solicited and urged to attend said sale, with a 
view of making a beneficial sale for said estate, of said lot, he 
spoke to said Louis Beaubien to attend and bid for the same, and 
that defendant told the said Louis, if he bid on said lot, and it 
was knocked off to him, this defendant would take it from him, 
but defendant and the said Louis both distinctly understood that, 
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if it was knocked down to said Louis, be was at fiill and perfect 
liberty to keep the same, at tbe price bid therefor ; and that 
there was no agreement, or any public or private understanding 
by or between the said Louis and this defendant, as charged in 
said bill, that he, the said Louis, was purchasing the same for 
defendant ; but the said defendant so spoke to the said 
Louis, to induce him to bid for the same, '''and with the 210 
sole view of making the lot sell for a fair value. Denies 
that the deed from defendant, as administrator, to Louis Beau- 
bien, of said lot No. 12, and the deed from said Louis Beaubien 
and wife to defendant, were recorded on the same day, and the 
record of both deeds paid for by defendant ; denies that defend- 
ant disregarded the rights and interests of the complainants, by 
not offering some one or more of the other lots, instead of lot No. 
12. The answer further states that the defendant " does not now 
remember whether, on the day of sale, the said guardian, or any 
other person, desired a postponement of the sale;" denies that 
defendant ever told the said guardian that said sale could not be 
postponed ; admits defendant owned the adjoining lot in the right 
of his wife ; states that defendant does not remember that he 
ever stated, before the sale, that he would procure some person to 
bid in said lot as charged in the bill ; denies all fraud, etc. 

Whipple and Van Dyke^ for complainants. 

*-B. F. H. WUherM, for defendants. 216 

♦The Chancellor. — The several allegations in the 217 
bill, upon which relief is sought, are sufficiently met by 
the answer, except so &r as they relate to the sale of the lot in 
question. 

The proceedings before the court of probate, and notice of the 
sale, etc., seem to have been regular and &ir. It is alleged in 
the bill, and is not denied in the answer, that the administrator, 
before the sale, expressed a desire or intention to purchase the 
lot It also appears that he requested Louis Beaubien to attend 

101 
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the sale ; that Louis Beaubien told him that he had no money, 
to which Poupard replied, he would lend him the money or would 
take the lot ; that the day of sale was rainy and inclement, and 
there were but one or two persons who bid on the lot besides 
Beaubien, who purchased it ; and that the lot was agreed to be 
conveyed to Beaubien, and by him back to Poupard, on their 
return from the sale. The inference, I think, is strong that the 
sale was, in fact, to Beaubien, for the benefit of Poupard, 
although there does not appear to have been an express agree- 
ment to that efiect. Else why the strong urgency that Beaubien, 
who confessedly had no money to pay for the lot, should attend 
the sale ? Poupard, it seems, knew that Beaubien could not pay 
for the lot, and the offer to lend him money or take the lot off his 
hands, still leaving the option with Poupard to do either the one 
or the other, and the known fact that Beaubien was unable to 
buy himself, in effect secured the lot to Poupard, and it was so 
consummated immediately after the sale. The administrator, I 
think, erred, acting in the capacity he did, in not adjourning the 
sale, when the day was rainy and inclement, and there were but one 
or two bidders beside Beaubien. It may have been that the desire 
of Poupard to secure the lot had no influence upon this decision. 
But if a sale of this character should be sustained, it would open 
the door for frauds, and would certainly throw great temptations 
before trustees acting in this capacity. I am satisfied that 

218 Louis Beaubien had no intention of aiding * Poupard in 
purchasing the lot improperly ; but he purchased under 
the promise that Poupard would take it off his hands. It makes 
no difference by what means an administrator secures the benefit 
of a purchase at a sale made by himself; the rule is imperative 
that he cannot become a purchaser at all. (^12 Peters Bep,, 26 ; 
Hart V. Ten Eyck, 2 Johns, Ch., 62,) 

I see no reason to suppose that Poupard intended, in fact, to 
commit a fraud upon the rights of the heirs, but enough appears 
to show that he intended to secure the lot under the sale. To 
sustain this sale would, in effect, break down the salutary rules 
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of law upon this sabject, and expose the rights of minors to the 
adroit management of an interested trustee. 

The sale most be set aside, and the deed to Beanbien» and firom 
him to Ponpard, canceled, and a re-sale ordered, according to 
the prayer in the bilL ^ 
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Bank of Miohigan ▼. John B. Willianuu 

JPUa of formtr tuU pending, A plea of a former suit pending in another conrt for 
the same cause of action must set forth the general character and objects of the 
former suit, and the relief pfbyed for. (a.) 

MoUon to open de/auU : AJJMavit of merUt, On motion to open a defknlt, the aflidar 
Tit of merits should be made by the defendant himself, or, if made by counsel, a 
sufficient reason should be shown for its not being made by the party. (&.) 

Hearing upon a plea. The plea was of a former suit pending. 
It alleged in very general terms that another suit was pending in 
the supreme court for the same cause of action, and seeking the 
like relief prayed by the bill in this cause. 

Jay and Porter, for complainant. 

The plea filed in this suit is in itself defective, radically. It 
does not exhibit any portion of the bill filed in the supreme court 
which can make it appear to this court that both bills were for 
the same identical matter ; which ought to have been done. So 
much of the first bill should have been set up in the pl^a.as would 
make it appear that the same matter was involved in both. (See 
Story's Eq. PL, 570 ; Beamee* Pleas in Equity, I40,) In pleas of 
this sort, says Story, there are several matters essential to their 
validity. The pleas should set forth with certainty the com- 
mencement, the general tuiture, character, objects and relief prayed 
for in the former suit 

In a plea of former decree, etc., so much of the bill and answer 
must be set forth as will show that the same point was then in 

(a.) As to the requisites of a plea in chancery in general, see Schwars v. Wendell, 
post, 305 ; Thomas v. Stone, Wal. Oh., 117 ; Albany Gity Bank v. Dorr, Wal. Ch., 817 ; 
Carroll v. Potter, Wal. Oh., 856 ; Parlcer v. Parker, WaL Oh., 457 ; Emerson «. Atwa- 
ter, 7 Mich., 12. 

(&.) An affldayit of merits must show what the merits are. Thayer v. Swift, WaL 
Oh., 384. See Stockton v Williams, ik>i<, 241. 

IM 
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issue. (Mitford^ 268 ; H Johns, Rep,^ 601.) The plea must not 
set up the facts historically, but tmut set out the subject matter of the 
suit pending, with sufficient averments. (3 Atkyns, 689 ; 2 Atkyns, 
603.) 

*The above authorities are conclusive as to the validity 220 
of this plea, and it cannot be allowed. Should the court, 
however, think differently, and if it shall think this plea well 
pleaded, it would only put us to an election which suit we would 
prosecute, even supposing both were now pending; or perhaps 
order the first suit to be dismissed with costs, which was actually 
done before this suit was commenced. (See Cooper*s JSq. PL, 
276 ; Storjfs Eq. PL, 670, 672 ; Beames, 161 ; Hit PI, 321.) 



\ T. Backus, for defendant. 

The Chancellob. — ^The plea in this case alleges generally, 
that another suit is pending in the supreme court for the same 
. cause and for the like relibf. This is insufficient. The plea 
should set forth the general character and objects of the former 
suit, and the relief prayed. {Story's Eq. PL, 670 ; 3 Atk., 690.) 
This is not done here, and the plea must be overruled as insuf- 
ficient. 

An order, pro oonfesso, was entered October 27, and H. T. 
Backus, solicitor for defendant, filed an affidavit November 5, 
and moved to set aside the order^ pro oonfesso. 

He states in his affidavit, that in the order adjudging the plea 
to be insufficient, defendant was allowed to file an answer ; that 
he supposed he had forty dayB within which to file his answer, 
and so advised the defendant; that, ''as he believes, the said 
defendant has to said bill of complaint a good defense to a part 
at least of the amount claimed therein, by way of ofiset," and that 
he had been unable to prepare the answer, etc 

The chancellor denied the motion on the ground that the 
affidavit was made by the solicitor, and no reason was shown why 
it was not made by the party defendant himself. 
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George C. Bates ▼. John D. Gtarrison. 

Amending decree. The court of chancery has the power to direct the alteration or 
correction of a decree after it has been entered, either upon motion or petition, 
where there is evidently a mistake or clerical error, (a.) 

This was a motion to correct the record, by amending the decree 
entered at the term previous. 

The motion was founded upon an affidavit which stated that 
the suit in which the decree was entered was for the foreclosure 
of a mortgage; that the mortgage was given for the purchase 
money, and that that fiEict was stated in the bill ; that the decree 
was by mistake entered for a sale of the mortgaged premises, in 
default of payment, etc., in two years and three months from the 
time of filing the bill, instead of one year and three months. 

A. Z>. Fraaeff in support of motion, cited Seaton's Forma, 276 ; 
1 Hoff. Ch. iV., 559. 

The Chancellor. — ^This court unquestionably has the power 
to direct the alteration or correction of a decree after it has been 
entered, either upon motion or petition, where there is evidently a 
mistake or clerical error. In this case there was evidently a mis- 
take or error in the decree for the sale of the mortgaged premises 
in two years and three months, when the party was entitled to 
take his decree for a sale in one year and three months from the 
time of filing the bill. 

The roister is, therefore, directed to make the proper correc- 
tion or alteration. 

And the alteration having been made by the regbter, the chan- 
cellor put his initials to the same. 

(a.) See Jerome v. Seymour, WaL Ch., 869. And as to the power of a court to amend 
its Judgments in general, see Smory v. WhitweU, 6 Mich., 474 
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Mason and Pritohette ▼. The Detroit City Bank and others. 

AmendmenU to antwer, how made. Where leave is given to amend an answer, a new 
answer, with the amendments added, most be made, filed, and copy served, or 
the original answer withdrawn by leave of the court, and the amendments 
added ; or the amendments must refer to the portions of the answer on file, 
intended to be amended, and specifying their nature and application. 

Amendments in the form of aflidavits, without referring to the answer, are irregu- 
lar, and a motion to dissolve an injunction will not be heard upon them. 

This was a motion to dissolve an injunction on bill and answer. 

The defendants at a former term had obtained leave to amend 
their answer. The papers on file, claimed by the defendants to 
be amendments, were drawn in the form of affidavits, and do not 
purport, either in the body or indorsement of them, to be amend- 
ments to the answer on file. 

The complainants object to hearing the motion to dissolve the 
injuuction, on the ground that no amendment to the answer has 
been filed or served. 

21 Romeyuj for complainants. 

The defendants, Howard and the bank, had leave to amend 
their answer, by having the answer oj ike hank swam to, and iU 
teal verified. 

Without adverting to the mbstance of the affidavits filed as 
amendments to the answer of the bank, the complainants insist 
that these amendments are not legally and formally before the 
court, and that they have not been duly served upon the com- 
plainants. 

The amendments do not refer to the pleadings on file. 

They should have been added to or incorporated with them in 
some way or other. 

A new answer should have been drawn, and the amendments 
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made a part of it; and a copy of the whok should have been 
served on the complainants. 

The first answer was a nuUUy, for all purposes of a motion to 
dissolve the injunction. This b admitted ; of course, there 

223 ^was no necessity for excepting to it to prevent such a 
motion. When it was perfected by being properly authen- 
ticated, then the right to except became available. But after this 
no copy was served. 

The affidavits of Harris and Brown were served, but with no 
notice that they were intended as amendments to the answer; 
consequently the complainants have not had an opportunity of 
excepting to the amended answer. 

Even if the first position of the complainants be incorrect, still 
it is evident that they have a right in some way or other to their 
exceptions, and that this is lost if the motion to dissolve is now 
heard. 

« 

If the court should not deem it necessary that the defendant 
should prepare a new answer, still it is beyond question that the 
amendments should refer to the answer an file. (See 1 Hoffm. Pr,, 
840, 290, 292,) 

The amendments should have been made in one of three 
ways, viz : 

1st A new answer should have been drawn, the amendments 
added, and the whole served and filed ; or 

2d. The old answer should have been taken from the files by 
leave of the court, the amendments added, and properly served 
on the complainants ; or 

3d. The amendments should have been drawn, referring to the 
answer on file, and a copy should have been served, specifying 
their nature and application. 

The papers now produced are mere general affidavits. They do 
not purport to be amendments. This practice is irregular and mis- 
chievous. They do not purport to be amendments to an answer. 
They do not refer to the ansioer as on file, and if false, no perjury 
can be assigned on them. 
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jr. M, Saward, for defendants. 

The Chancellor. — ^The first question presented is whether 
there has been such an amendment made to the answer as would 
compel the complainants to regard the answer as filed, and to 
except, or reply to it 

*The defendants, Howard and the Detroit city bank, 224 
had leave to amend their answer. The papers purport- 
ing to be an amendment are in the form of affidavits, and are so 
indorsed. 

The amendments should have been added to or incorporated 
with the answer in some way. 

A new answer should have been made, the amendments added, 
served and filed ; or 

The original answer should have been withdrawn by leave of 
the court, and the amendments added and served on the com^ 
plainants; or 

The amendments should have been drawn, referring to the por- 
tions of the answer on file intended to be amended, and specify- 
ing their nature and application. 

The papers filed are merely geaexfl affidavits, and do not pur- 
port to be amendments. • 

The motion is therefore premature, and cannot now be heard. 
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Charles H. Carroll and others t. Robert Van Benaselaer and 

others. 

lh225 •"»« 'e»dor of rad eaUte ha. an eqiUtable Uen upon tbe aame for the pinchaae 
113 ^5^ money, where there Ib t^ security for its payment taken, (a.) 

The bill in this case was filed December 9, 1839, and stated 
that November 8, 1836, complainants were seized and possessed, 
in their own right in fee simple, of certain lands and premises 
situated in thjd county of Lenawee, in the State of Michigan ; 
that they sold the same to Peter Stuyvesant, of the city of New 
York, for the sum of $12,284.00, and executed and delivered a 
deed therefor in due form of law; that $5,174.54 was paid on the 
execution and delivery of the deed, and at the same time Stuy- 
vesant delivered to complainant, Charles H. Carroll, a bond, 
executed by John Catlin, bearing date September 2, 1835, for 
the Slim of $7,197.10, payable September 22, 1838, bearing 
interest at six per cent, payable semi-annually, which bond was 
assigned and guaranteed by Stuyvesant^ with the understanding 
and agreement that, if the money secured by the bond should be 
paid to Charles H. Carroll, the same should be applied in liquida- 
tion of the balance of said purchase money ; that July 30, 1839, 
Stuyvesant conveyed the lands and premises to Robert Van 
Rensselaer. The bill charges Van Rensselaer with full notice of 
all the facts ; and also charges the conveyance from Stuyvesant to 
Van Rensselaer to be fraudulent, and that Stuyvesant and Catlin 
are insolvent, and that there yet remains due of the purchase 
money about the sum of $8,222, for which a lien is claimed. 

An answer was put in by Van Rensselaer, which was subse- 
quently withdrawn and the bill taken as confessed. 

(a.) See Payne v. Atterbory, post, 414 ; Pahner et aL, appeUants, 1 Doug. Mich., 
422 ; Sears v. Smith, 2 Mich., 243 ; Mowrey v. Vandling, 9 Mich., 88 ; Converse v. Blnm- 
rich, 14 Mich., 109. 
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The oomplainantB asked a decree that the amoant of the pur- 
chase money remaining due firom Stoyyesant to complainants 
shall be a lien on the premises, and that defendants redeem the 
premises by the payment of the sum remaining due within a cer- 
tain time, or, in defiuilt thereof, that all and singular the premises 
be sold, etc 

* J.. D. Fraser, for complainants. 226 

The proposition that the yendor of real property, who has not 
taken separate security for the purchase money, has a lien for it 
on the land as against the yendee and his heirs, is too well settled 
in this country to admit of discussion, subject indeed to be 
defeated by alienation to a bona fida purchaser without notice. 
(^Brawn y. Oilman, 4 WheaL, 266, and notes; Bay ley y. Qreenleaf, 
7 Wheats Jffi,) This doctrine is fully examined by Lord Elden 
in the case of Maekreth y. Symmons^ 16 Ves., 329. And the result 
of his inyestigation is 

1st. That generally speaking there is a lien. 

2d. That in those general cases in which there would be a 
lien, as between yendor and yendee, the yendor will haye the lien 
against a third person who had notice that the money was not paid. 
He adds, these two points seem to be clearly settled. Chancellor 
Kent, also, in Oarson y. Oreen, 1 Johns. Ch., SOS, recognizes this 
doctrine. Reference is also made to the following cases : Hughes 
y. Kearney, 1 8eh. and Lef., 132; Nairn y. Protose, 6 Ves., 762; 
Oilman y. Brown, 1 Jfcuron, 19L 

The Chancellob. — ^The yendor of real estate has unquestion- 
ably an equitable lien upon the same for the purchase money, 
where there is no security for its payment taken. The complain- 
ants are entitled to take their decree in the form suggested. 

20 201 
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James B. Clark and another ▼• Fhineas Davlfl. 

CrediUn^a hUL, what to state. A creditor's bill mnst contain the avermenta required 
by the 109th rule (role 102 of 1868), and those averments mnst be sworn to. 

Creditor'** btU with double <upect. A biU may be filed both to reach mere equitable 
interests and in aid of execution at law; and such a bill is not multifarious. 

Creditor's MZI, waiver of right to flie. The right to file a creditor's bill haying once 
attached by the return of an execution unsatisfied, the party does not lose 
his right to file the same by the issuing of a new execution. 

Oeneral demurrer. A general demurrer for want of equity cannot be sustained^ 
unless the court is satisfied that no discovery or proof properly called for by or 
founded on the allegation of the bill can make the subject matter of the suit a 
proper case for equitable cognizance, (a.) 

Demurrer ore tenue. Where a new cause of demurrer is assigned ore temu, the cause 
must be co-extensiye with the demurrer. 

Motion to dissolve an injunction. 

The bill filed in this case is framed with a double aspect. It 
sets up the return of an execution unsatisfied, and the issuing of 
another execution. It seeks to reach the equitable interests of 
the defendant, and also to aid the second execution. The jurat 
is special, and as follows : 

'* State of Michigan, County of Wayne, 88. 

*^Ezra C, Seaman, solicitor for the complainants, being duly 
sworn, sajs that he drew the draft of the foregoing bill of com- 
plaint, and knows the contents thereof; that the complainants 
are not citizens of the State of Michigan, but of the State of 
New York, as stated in the bill, as this deponent yerily believes ; 
that this deponent has examined the records, papers and proceed- 
ings in the suit stated in the bill of the complainants, against the 
defendant, Phineas Davis, in the office of the clerk of the circuit 



(a.) See Thayer v. Lane, poet, 247 ; Hawkins v. Glermont, 15 Mich., 511 ; WUliams 
V. Hubbard, WaL Ch., 28; Edwards v, Hulburt, WaL Oh., 54; Burpee v. Smith, WaL 
Ch., 827. 
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ooart for said oomitj of Wayne, and yerilj believes that a judg- 
ment was obtained in said suit, and that an execution was issued 
thereon and returned unsatisfied, as stated in said bill. And this 
depon^it further says that he, as attorney for the plaintiff, pro- 
cured a new execution on said judgment to be issued and deliv- 
ered to the sheriff, as stated in the bill, on the 28th day 
of July instant ; and that this bill is *not exhibited by 228 
collusion with siud Phineas Davis, or for the purpose of 
protecting the property and effects of said Davis, or any part 
thereof, against the claims of other creditors, but for the sole 
purpose of compelling payment and satisfaction of the money 
due on the aforesaid judgment, the whole amount of which depo* 
nent believes to be unpaid, and the judgment in full force." 
Sworn, etc 
Upon this the usual injunction was allowed. 

21 Bomeyiif in support of the motion. 

The jurat is defective. 

1. No sufficient cause is shown for its not being sworn to by 
the complainants. 

2. The substance of the jurat is not according to the rule of 
the court. (^Bule 14-) (b.) 

3. The averments required by the 109th rule are not sworn to 
at alL These averments are material, and without them the bill 
cannot be sustained. (McElwain v. Willis^ S Paige^ 505,) 

(&.) The following are copies of rules 14 and 109 here referred to : 

U. In bills, answers and petitions, which are to be verilled by the oath of the 
party, the several matters stated, charged, averred, admitted or denied, shall b« 
stated positively, or npon information or belief only, according to the fltct. The 
oath administered to the party shall be, in substance, that he has read the bill, 
answer or petition, or has heard it read, and knows the contents thereof, and that 
the same is true of his own knowledge, except as to the matters which are therein 
stated to be on his information or belief, and, as to those matters, he believes It to be 
tme ; and the substance of the oath shall be stated in the Jurat. 

100. Where a creditor, by judgment or decree, flies a bill in this court against hit 
debtor to obtain satisfaction out of the equitable interests, things in action, or other 
property of the latter, after the return of an execution unsatisfied, he shall state in 
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E.'C, Seaman, for complainants. 

The affidavit does contain and establish, by the oath of the 
solicitor in the first place, an excuse why it was not made by one 
of the plaintiffi; and, secondly, it establbhes all the material 
allegations of the bill required by the revised statutes to give the 
court jurisdiction (12. S,, 365, aeca, 26, 26), and substantially com- 
plies with the rules of court. 

It is averred in the bill that the plaintiffi are informed and 
believe that the defendant has equitable interests, choses in action, 
notes, accounts, judgments, etc., amounting to 'over one hundred 
dollars, etc., and praying a discovery. 

This is, in effect, but a formal averment, calling for discovery. 
The affidavit shows that the plaintiffi are citizens of New York, 
and most likely they have no information whatever as to the 
equitable effects and choses in action of Davis. At all events, their 
solicitor here does not know, and cannot know what information 
the plaintiffi have on the subject, nor what their belief is 

229 on the subject ; and, therefore, could not swear * that the 
plaintiffi were informed and believed the matters stated 
in the bill. The solicitor might swear that he had been informed 
and believed himself that Davis has notes, etc., but he could not 
swear that the plaintiffs had been informed and believed. The 
form of affidavit in the rules does not, therefore, apply to cases of 
bills where an agent or solicitor swears to the subject matter. 

Rule 14 does not apply to cases of bills, etc., sworn to by an 
agent, for he cannot swear to what the plaintiff believes, and sel- 

Buch bill, either positively, or according to his belief, the true sum actually and 
equitably due on such Judgment or decree, over and above all Just claims of the 
defendant, by way of offset or otherwise. He shaU also state that he knows, or has 
reason to believe, the defendant has equitable interests, things in action, or other 
property, of the value of one hundred dollars or more, exclusive of all prior claims 
thereon, which the complainant has been unable to discover and reach by execution 
on such Judgment or decree. The biU shall likewise contain an allegation that the 
same is not exhibited by collusion with the defendant, or for the purpose of protect- 
ing the property or effects of the debtor against the claims of other creditors ; but for 
the sole purpose of compelling payment and satis&ction of the complainant^s own 
debt. 
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dom can swear to what the plaintiff has been informed. The 
statute and rule 110 (c) has been complied with, by swearing to 
all the material parts of the bill, and all the chancellor deemed 
necessary when the injunction was granted. 

The rules of court, requiring bills to be sworn to, apply to 
only so much of the bill as seeks to reach choses in action, etc., 
on the ground of execution returned unsatisfied. The injunction 
to restrain the party from disposing of real and personal property, 
which might be levied on under execution, was properly granted, 
according to the English rules, on a separate affidavit, merely 
setting forth the recovery of judgment and suing out execution. 

The Chancellor. — ^The jurat, is insufficient It is special, 
and none of the averments required by the 109th rule are sworn 
to at all. These averments are material; without them the 
injunction cannot be sustained. (See McElvmn v. WiHis^ S Paige 
J2., 605.) The injunction must be dissolved. 

Injunction dissolved. 

The complainant having obtained leave to file a new affidavit, 
the foUowing affidavit was filed as an amendment \ 

** Wayne County^ 88. 

*'EBra C Seaman, being duly sworn, deposes and says, that 
the complainants in this cause are not citizens or residents of 
the State of Michigan ; that they were both absent from the 
State of Michigan when the bill of complaint was filed 
in this * cause, and are still absent from this State as 230 
deponent verily believes ; that this deponent is the attor- 
ney and agent of said complainants for the purpose of collecting 
the judgment set forth in the bill of complaint in this case ; that 
this deponent has information in relation to the recovery of the 
judgment set forth in the said bill, and issuing of the several exe- 
cutions thereon, and the return of such executions ; and from such 

(c) This mle provided for the yerillcation of billa by agent or attorney when the 
eomplainant reaided out of the State. 
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information deponent verily believes all the matters set forth in 
said bill, in relation to the recovery of said judgment, issuing 
the several executions thereon, and the return of such execu- 
tions, to be true, as therein stated, and that the whole amount 
of said judgment is due and unpaid. Deponent has also infor- 
mation in relation to the property, effects, choses in action and 
equitable interests and rights of said Davis, and from such infor- 
mation deponent verily believes that said Davis had at the time 
of filing the bill in this cause, and the commencement of this 
suit, either in possession or held in trust for him (not including 
such trusts as have been created by and due person or persons 
other than said Davis himself), equitable interests, things in 
action, or other property of the value of upwards of one hundred 
dollars, exclusive of all prior just claims than as is set forth in 
said bill. • Deponent further says that no answer has been put in 
in thb cause, and further saith not" 
Subscribed, sworn, etc. 

The defendant then demurred generally, and insisted that the 
bill was not sustainable either as a creditor^a bill or as a bill in 
aid of the execution. 

The cause was heard upon the demurrer. 

21 Rameynt in support of the demurrer. 

As a creditor's bill it is insufficterUly verified. 

Such bills must be verified by oaih. (RtUe 110,) 

The present bill is not verified by oath according to the rules. 

First, The jurat should be general, extending to the whole bill, 
and according to the form prescribed by the 14th rule. 

231 "^Second. Even if the jurat may be special, and extend 
to but a part of the bill, the present jurat does not cover 
the material statements in the bill. 

The last affidavit must be considered as superseding the former. 
The rule to amend was for ^* leave to file a new affidavit," not a 
supplemental affidavit. The new affidavit does not allege that 
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the bill was not filed by eottusian, etc,^ in the manner prescribed 
by the 109th rale. These allegations are material, and the want 
of them renders the bill demurrable. {McElwain v. WiUxB^ 3 
Paige, 506.) 

Again. If both affidavits are to be considered in force and sub- 
sistingy still neither of them covers the averments in the 8th folio, 
that the defendant has equitable interests, etc., property held in 
trust for him, etc. This is a part of the statement of the biA, and 
must be sworn to. {Rule 110.) 

The bill is not sustainable as a creditor's bill, because it shows 
an execution outstanding not returned, and not returnable at the 
time when it was filed, and to the levy of which property suf- 
ficient to satisfy the debt was subject (See S Paige, 311,) 

The bill is not sustainable as a bill in aid of an execution on 
account of its vagueness and uncertainty. 

It does not state that the defendant was seiased or possessed of 
any property, but merely states the belief of the complainants. 
{Moufdford v. Taylor, 6 Vesey, 792.) 

There is no description of the property, nor of the incum- 
brances on it The whole bill is vague, uncertain and informal. 
(See MeElwain v. WHUs, 9 Wend., 561, 567-^-9.) 

The bill is multifarious, and therefore, demurrable. (MUford 
Ch. PL, 118, and note.) The demurrer goes to the whole bilL 
{Boyd V. Hoyt, 5 Paige, 79.) 

Even were the general demurrer decided to be inapplicable, the 
objections now taken are good causes of demurrer, ore tenue. 
{SUmfs Eq. PL, 365.) 

^E. C. Seaman, for complainants. 232 

The want or defect of averment required by the 189th rule of 

court in New York, which is our 109th rule, has been held a defect 
of form only, and may be supplied by amendment {McEhvain v. 
WiUis, 3 Paige, 506, 507.) 

The defect in this case, if it was a defect at all, was in the affi- 
davit only, and not in the bill, and according to the case of 
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MoEhoain v. WUKe, was a defect of foim only, at most, and has 
been cured by the amendment or new affidavit filed, call it by 
what name you choose. 

Such a defect cannot be taken advantage o£ on general demur- 
rer, but must be taken advantage of either on motion or on 
special demurrer. A general demurrer is good only when it 
appears on the face of the bill that the complainant has no equity. 
{8tory*8 Eq. PL, 667^ Bee, 456.) Demurrers for all causes, except 
a want of equity, must be special. (JOiJord^s PL^ 213, 2H; 
SUmfB Eq. PL, 367, see, 4S6, 467.) 

The amendments to the bill, being mere matters of form, and 
not of substance, are considered as forming part of the original 
bill, and refer to the time of filing the bill. {Hurd et oL v, 
Everett, .1 Paige, 124; Mitfard*8 PL, 66, note, 330; Knight v. 
Matthem, 1 Mad. Sep., 307; Story' $ Eq. PL, 689; Cooper^ $ Eq., 
340.) 

The original affidavit to the bill (which defendant's counsel 
claims is defective, and not cured even by the amendments and 
new affidavit) being required by the 1 10th rule of this court, either 
is or is not a necessary part of the bill itself; if not, then it is a 
mere preliminary matter, and the demurrer being to the bill only, 
and not* to this preliminary affidavit, cannot reach it, even if it is 
defective or totally wanting. If it is a necessary part of the bill 
itself, then the amended affidavit cures the defect, by coming 
directly within the terms of the general order to amend, and is 
good without the special clause of which the defendant's counsel 
complains. 

If the affidavit to the bill is not a necessary part of the bill 
itself, then the question arises, is it necessary at all, unless 

233 for *the purpose of obtaining an injunction or receiver 
before answer. That is the only object of it ; the proceed- 
ings would be good without any affidavit at all. But if this be 
not the true construction, the worst construction that* can be put 
upon it is that it is a mere irregularity of practice. If so, the 
only remedy the defendant could have would be to move to dis- 
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mias the bill, and this should have been done before appearing in 
the cause, or at the first opportunity after being informed of the 
irr^ularity. 

By appearing and putting in a general demurrer, and allowing 
more than six months and a term of the court to elapse without 
objection, it is now too late. The party has waived his right to 
raise any such objection. It has been expressly decided by Chan- 
cellor Kent, in two cases, that irregularities of practice are waived, 
if the objection is not made in a proper manner at the first oppor- 
tunity. (Skinner v. Dayton, 5 Johns, Ch,, 192 ; 2 Johns, Ch., 
226.) 

The demurrer is general, and if too broad must be overruled. 
If a demurrer is bad in part, it must be wholly overruled, as it 
covers too much. (Janes v. Frost, 1 Jacobs, 467 ; MitfortTs PL, 
214-) It is here attempted to combine together several imaginary 
causes of special demurrer, in order to make one good cause of 
general demurrer — a strange mode of argument. 

A bill may be filed as well in aid of an execution at law, to 
discover property that may be subjected to execution, as to reach 
mere equitable interests and choses in action. (Cuyler v. More- 
land, 6 Paige, 274; Leroy v. Rogers, 3 Paige, 236.) 

A bill may be filed for the sole purpose of aiding execution at 
law, that is, for the discovery of property, that it may be levied 
on by the execution ; in such case the execution must be out, and 
in the sherifi*'s hands ready to be levied on the property when 
the discovery is made. (Leroy v. Rogers, 3 Paige, 234 to 237 ; 
Angel v. Draper, 1 Vernon, 398, 399 ; 6 Ves., jun., 788.) 

'''And on a general bill without any special allegations, 234 
defendant will be compelled to discover all his property, 
including lands as well as personal estate, lying out of the juris- 
diction of the court. (3 Paige, 235.) 

Taking out a new execution will not prevent the plaintiff from 
filing a creditor's bill to reach equitable interests, as long as the 
judgment is not paid, and property sufficient to satisfy it has not 
been levied on. (Ouyler v. Moreland, 6 Paige, 274*) 

n 908 



234 CASES IN CHANCERY. 

Clark V. Davis. 

Bringing suit on judgment, after return of an execution unsat- 
isfied, and obtaining a new judgment, will not prevent a creditor 
from filing a creditor's bill on the original judgment, as the orig- 
inal judgment is not thereby extinguished. (^BcUea y. Lyons, 7 
Paige, 86.) 

After judgment and an execution returned unsatisfied, if the 
judgment is assigned, the assignee may file a creditor's bill in his 
own name, and without taking out a new execution. (^Oleaaon y. 
Gage, 7 Paige, 121 to 12J^) 

The demurrer must be overruled, and if so, a receiver will be 
appointed, of course. (See 2 Paige, SJ^S, 346 ; 7 Paige, 68, where 
Chancellor Walworth says complainant may move for an injunc- 
tion or receiver.) 

If defendant is allowed to answer, it should be on the payment 
of costs. (7 Paige, 86, 124.) 

In all cases, on overruling a demurrer, leave to answer should 
be given only on the condition of paying costs and answering in 
a short period ; such is the invariable rule at law. (See, also, 1 
Hoff. Ch. Pt,, 216.) 

The Chancellor. — ^The afiSdavit filed under the leave of the 
court must be considered as cumulative, and does not supersede 
the first. They are both annexed to the bill, and stand of record. 
Treating the two afiSdavits as of force and subsisting, all the alle- 
gations of the bill, which are required by the rules and practice 
of the court, in order to entitle the party to file and prosecute a 
creditor's bill in this court, are sworn to. This is sufficient upon 
a general demurrer. The existence of the j udgment, the issuing 

and return of the execution unsatisfied, and the allegation 
235 that the defendant has equitable interests '''to the value 

of one hundred dollars and more, are sufficiently shown, 
and are sworn to. The bill is not multifarious. A bill may be 
filed as well to reach mere equitable interests, as in aid of an exe- 
cution at law. {OayUr v. Moreland, 6 Paige, 274-) The right to 
file a creditor's bill having onoe attached by the return of the 
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ezecatioa iiii9atis6ed, the pvtr is not prerented tmm comiiienc> 
ing proceedings in chanoeiy by the issuing of a new execution* 
(6 Pai^ ^74.) It is not now neoessuy to decide wh^her the 
allegations in the lull are safficiendj specific to entitle the com« 
plainant to the relief he seeks in aid of his execution. The bill, 
as a cretiUtor's bill merely, is sufficient u(K>n this question. A. 
general demurrer for want of equity cannot be sustained, unless 
the court is satisfied that no discovery or proof properly called for 
by or founded on the allegations in the bill, can make the subject 
matter of the suit a proper case for equitable cognisance* (Biethr 
Y. Bifigham^ 3 Paige^ ^i^-) 

Where a new cause of demurrer is assigned, ore (eniu, the 
cause must be co-extensiTe with the demurrer. 

Demurrer oyerruled, and reference for the appointment of a 
receiver. 
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John A. Pratt and another v. Bdward B. Campbell and others. 

Agency disavowed. Where parties assumed to be agents for a bank in settling a 
demand, and procured fVom the debtor an assignment of property in compro- 
mise, and the bank denied their authority to make the compromise, whereupon 
the debtor made a second assignment of the property to complainants, held^ 
that complainants might maintain a bill in equity to restrain the assimied agents 
from collecting and disposing of the property, (a.) 

Motion to dissolve inj unction for want of equity. 

The bill states that in December, 1838, Thomas Emerson was 
largely indebted to the Bank of Windsor, and a judgment had 
been recovered against him by the bank, to the amount of $59,000, 
upon which the latter threatened to issue a ca. $a,; that E. B. 
Campbell and Rufus Emerson proposed a compromise, in the 
name of the bank ; that they represented themselves as the agents 
and attorneys of the bank, with full power to bind their principal ; 
during the negotiation they conferred repeatedly with the officers 
of the bank, and Thomas Emerson refused to treat with them in 
any other capacity ; that on this understanding a compromise 
was made ; that previously to this, the bank had commenced 
various trustee or attachment suits against the property and cred- 
its of Thomas Emerson, in the States of Ohio, Indiana and Mich- 
igan ; that by the terms of the compromise, Thomas Emerson was 
to pay $20,000, in approved securities, in payment and satisfac- 
tion of the bank's claim against him ; these securities were to be 
assigned to E. R. Campbell and Rufus Emerson, and as collateral 
security for the payment of the assigned securities, other obliga- 
tions were to be transferred to said Campbell and Emerson ; that 
Royal H. Waller, as agent and attomef of all the parties, was to 

(a.) A person cannot ratify in part the contract of one who has assumed to act as 
his agent, and repudiate it in other particulars. Widner v Olmstead, U Mich., 124 ; 
Feninsular Bank v. Hanmer, lb., 208 ; Hutchins v. Ladd, 16 Mich., 483. 
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be sent to Michigan to change and secure the obligations which 
had been assigned by T. Emerson, in payment and satis&c- 
tion of the bank's *claim against him, and which were 237 
principally due and owing from residents of this State ; 
that the bank authorized him to act for them in the premises, and 
by virtue of their power of attorney he discontinued the attach- 
ment suits, changed the form of the securities assigped in pay- 
ment, took some notes payable to Campbell and Emerson, and 
took, also, an assignment to them of some bonds and mortgages ; 
after doing this, he returned to Vermont The bank professed to 
be dissatisfied, and demanded and received additional securities as 
collateral to those assigned in payment of T. Emerson's debt, and 
which had been thus changed by said R. H. Waller ; that after 
this, the bank, for the first time, repudiated the contract, denied 
the right of E. R. Campbell and Rufus Emerson to bind them in 
the premises, and without proffering a return of the securities, 
proceeded on their judgment against said Thomas Emerson, and 
issued execution thereon ; that at the same time Campbell and 
Emerson took similar ground, and claimed all the above securities 
as their own individual property; that this claim was founded 
principally on the alterations of the articles, made by them fraud- 
ulently, after the first execution thereof; that after the perpetra- 
tion of these alleged frauds, and the entire failure of the contract 
between Thomas Emerson and the bank, he assigned all the 
securities and all his claim against the bank and said Campbell 
and Emerson to the complainants, who had incurred heavy 
responsibilities for his benefit. The complainants aver the utter 
insolvency of Edward R. Campbell and Rufus Emerson ; they 
aver that the notes, bonds, etc., are now in Detroit, and some of 
them in process of collection, and pray that said Campbell and 
Emerson may be compelled to deliver them to the complainants ; 
that the attorneys who hold them may be restrained from giving 
them back to Campbell and Emerson, and from paying moneys 
already collected to the latter ; that no more suits may be brought 
in behalf of Campbell and Emerson, and that the several debtors 
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may be decreed to pay and account to the complainants; and 
may be enjoined from paying Campbell and Emerson. 
No injunction is asked to restrain the proceedings at law 

already commenced. 
238 '''Injunction granted, as prayed. 

The defendants move to dissolve the injunction for 
want of equity in the bill. 

D, Ooodwin, in support of the motion. 

1. The whole case is based on the assignment from Thomas 
Emerson to Emerson and Campbell, which is attempted to be 
varied as to its legal effect, by parol. (^ Peters R,, 1; Jf B. & 
a, 513.) 

This cannot be done. It was executed with a full knowledge 
of the facts, and deliberately. Emerson intended to execute just 
such an instrument aJt the time of its execution, and the previous 
conversations and negotiations cannot be resorted to to control it ; 
they are merged in it 

As to the insolvency, it is alleged to have existed at the time. 

2. Upon the ground assumed by the complainants, there is no 
consideration for the agreement. Emerson owed the whole debt, 
and was bound legally to suffer judgment and pay it; and judg- 
ment being rendered, to pay the whole amount. If a false plea 
were interposed for delay, the court, if such were known to them 
to be the fact, would strike it out without ceremony, and the 
agreement to receive a less sum than the amount due would be 
no satisfaction or dbcharge, even if the lesser sum were paid ; and 
the damages upon such a covenant would be merely nominal. 
{Chitty m Con., 277; 17 Johns, i?., 169; 6 East, 252; J^ B. & 
C, 513 ; 1 lb,, 426.) 

3. Thomas Emerson makes no complaint as to the assignment 
or the present disposition of the bonds, etc. It is not competent 
for his assignee to do so of his own motion ; on the contrary, there 
appears an after consent on the part of Emerson. 
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T. Bameyriy contra. 

The Chancellor. — ^The facts presented in this case are suffi- 
cient to. retain the injunction, and entitle the complainants to an 
answer. 

*After Campbell and Rufiis Emerson had obtained an 239 
assignment and the possession of the property of Thomas 
Emerson, by assuming to act as the authorized agents and attor- 
neys of the Bank of Windsor, the bank refused to perform the 
conditions on which the assignment was made, and denied the 
authority of Campbell and Emerson to act as the agents of the 
bank in the premises,' and the bank, and Campbell and Emerson, 
who assumed to act as the agents of the bank, now refuse to return 
the property, and are proceeding to collect the demands, and use 
the property assigned by Thomas Emerson. 

It also appears that subsequent to the disavowal of the autho- 
rity of Campbell and Emerson by the bank to act as its agents 
in the premises, and denial of their authority to make the com- 
promise, Thomas Emerson has assigned the property and demands 
to the complainants, who claim to be the legal and bona fide 
owners of the same. 

The facts presented by the bill are sufficient to authorize the 
retaining of the injunction, and the motion to dissolve must be 
denied. 

Motion denied. 
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Clark & TiUinghast v. The Saginaw City Bank and Norman 

IiitUe. 

Plea and antwer. A defendant may plead to one part of the bill, and answer to 
another part; but these defenses most .dearly refer to separate and distinct 
parts of the biU. 

When the answer and plea are to the same parts of the bill, the answer oTerrules 
the plea. 

The bill in this case is filed for the collection of certain bills 
and drafls of the Saginaw City Bank, for a discovery, and the 
removal of Norman Little, the receiver heretofore appointed, and 
prays for the appointment of a new receiver, etc. 

The defendants plead to all the discovery prayed in the bill, 
and to all the relief prayed, except as to the dividend to be 
received from the receiver, and answer to nearly all the matters 
charged in the bill. 

The case was set down for argument on the plea, under the 
provision of rule 32. 

E, C, Seaman, for complainants. 

The answer overrules the plea. {Mit. PL, S19, 320; Story's 
Eq. PL, SOS, S06.) 

S, O. Watson, fot defendants. 

The Chancellor. — The defendants may plead to one part of 
the bill, and answer to another part; but these defenses must 
clearly refer to separate ^nd distinct parts of the bill. If the 
defendants have answered to any part of the bill to which they 
have pleaded^ the answer overrules the plea. (3ft^ PL, 319, 320,) 

The plea in this case extends to all the discovery, and nearly 
all the relief prayed. In fact, the plea and answer appear to 
apply to the same parts of, and each to nearly the whole bill ; the 
answer consequently overrules the plea. 

Plea overruled. 
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Thomas B. W. Stookton and others v. Gtardner D. Williams 

and others. 

Setting iuide de/oMlL A regular order to take the bill as confessed will not be set '^ihTB! 
aside iii>on a simple affidavit of merits, although an excuse is given for the iw 7(1 

defiiult. 

In such case, the defendant must either produce the sworn answer which he pro- 
poses to put in, or must in his petition or affidavit state the nature of his 
defense, and his l>elief in the truth of the matters constituting such defense. 

The bill in this case was taken, pro confesso, against all the 
defendants ; defendant Williams moves to set aside the order, pro 
confesso, and for leave to answer, which motion is founded on the 
affidavits of defendant Williams and his solicitors. Williams, in 
his affidavit, states that he has fully and fairly stated his defense 
to his solicitors, and is advised by his said solicitors, and verily 
believes, that he has a good and substantial defense on the merits, 
to the complainant's bill of complaint, and that great injustice 
would be done if he should be precluded from putting in an 
answer, and thereby having an opportunity of contesting the 
validity of the claim set up by the complainants ; that the prop- 
erty in controversy is of great value, etc. 

Hunt and Watson, the solicitors for Williams, in their affida- 
vits excuse the default, on the ground of a misapprehension of 
the practice, etc., and also state their belief that the defendant, 
Williams, has a defense on the merits, etc. 

Hunt and Watson, in support of the motion. 

Fraaer and Romeyn, opposed the motion. 

Before the court will open an order to take the bill, pro confeaao, 
it will reqyire that the answer proposed to be filed be exhibited. 
(1 Hoff. Ch, Pr., 553 ; Heme v. OgUvie, 11 Ves., 77.) 
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The court will also require to be satisfied, both that the answer 
is material, and apparently full. (Soff. Ch, Pr., 553,) 

The defendant should have stated the nature of his defense 
before making this motion. (Lansing v. McPherson, 3 Johns, Ch,^ 
4^4- ; Sunt V. WaUis, 6 Paige, 372.) 

242 *The Chancellor. — A regular order to take the bill 
as confessed will not be set aside upon a simple affidavit of 
merits, although an excuse is given for the default In such cases, 
the defendant must either produce the sworn answer which he pro- 
poses to put in, so that the court may see that he has merits, or 
must, in his petition or affidavit, state the nature of his defense, 
and his belief in the truth of the matters constituting such defense, 
so far at least as to enable the court to see that injustice will 
probably be done if the order to take the bill as confessed is per- 
mitted to stand. {Hunt v. WalliSy 6 Paige, 371; Lansing v. 
McPherson, 3 Johnn, Ch., 424,) 

The defendant may have twenty days to exhibit his answer, 
under the circumstances of this case. ^, 

m 

The answer having been exhibited within the twenty days, the 
chancellor opened the default, and permitted the same to be filed 
on payment of costs. 
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Clinton R Atwater and others v, James K. Kinman and 

others. 

Oath to bm. Where no preliminary order ia reqnired it is not necessary that bills 
should be sworn to, although the answer under oath is not waived. 

Ifreguiar foreeUmtre^ waiver of. Whex^ in a foreclosure of a mortgage, by adyer- 
tisement under the statute, a mistake occurs, which renders the proceedings 
irregular and voidable, the mortgagee has a right to waive those proceedings, 
and commence d« novo, either by advertisement under the statute, or by avail- 
ing himself of the right he had in the first instance to seek his remedy in this 
court. 

This was a bill to foreclose a mortgage given by Carl Brock- 
housen and wife to Clinton E. Atwater and Henry A. Delavan, 
the complainants, to secure the payment of four hundred dollars. 
The bill is in the usual form for a foreclosure, and does not waive 
the necessity of the defendants answering on oath. It further 
statee that, from the examination of the records, it appears that 
James EL Kinman had purchased the said mortgaged premises 
for the sum of twelve hundred dollars, and received a deed for 
the same, about March 28, 1839, which deed was on record. 

The bill further states that complainants had foreclosed their 
mortgage by advertisement under the statute, and that the mort- 
gaged premises were sold under such advertisement, April 9, 
1839, at the court house in the county of Hillsdale, where the 
mortgaged premises were situated, by the sheriff of said county, 
and bid in by Salem T. King, agent and attorney for complain- 
ants, for the sum of four hundred and forty-seven dollars and 
sixty-three cents ; that the usual certificate, affidavits of publica- 
tion, etc., were duly recorded. 

That complainants had subsequently ascertained that 
the *sale was irregular, inasmuch as both lots were sold 244 
together, instead of being sold separately, pursuant to 
the provisions of the statute. 
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The bill further states that Kinman had declared the sale to 
be irregular, and that complainants would be compelled to fore- 
close again, and that he had given complainants to understand 
that he should disregard the sale entirely, and that complainants 
are apprehensive that if the sale should be considered voidable 
only, and liable to be made good by the acquiescence of the par- 
ties, yet, that the defendants would refuse to redeem the said 
premises, and that they would contest any proceedings at law to 
obtain possession of said premises. 

The defendants demur. 

Lee and PtaU^ in support of the demurrer. 

1. Complainants' bill is not sworn to by complainants, their 
agent, attorney, or solicitor, nor the answer of the defendants on 
oath waived; the demurrer, therefore, is well taken. (Lansing 
V. Pine, U Paige, 639.) 

2. If the bill filed was verified by the oath of complainants 
or any other person, the defendants were not bound to look beyond 
the copy of the bill served on their solicitor. {Lansing v. Pine^ 
4. Paige, 639.) 

3. In the first place, the complainants had their election to 
foreclose their mortgage at law or in equity, and, having made 
their election and foreclosed at law, sold and bid in the premises, 
they cannot now foreclose again in this court. 

4. The complainants have not made such a case, upon the 
face of their bill, as entitles them to any relief in this court. The 
complainants do not ask to have the foreclosure at law set aside 
at their own expense ; nor does it appear that the complainanta 
have ever asked the defendants to waive, or in any way release, 

any error in the proceeding at law. Nor does it appear 
245 but that the defendants would have been willing, at *any 

time, to have released any error if desirod or requested. 
Nor does it appear but that the defendants intend, in good faith, 
to pay up the mortgage and redeem the premises before the time 
for the redemption expires. 
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5. If there was an error in the proceeding to foreclose at law 
it does not render the forclosure void ; at roost the proceedings 
are only voidable ; and, therefore, nntil the defendants take some 
steps to avoid the validity of the foreclosure and sale, the com- 
plainants cannot, in equity, ask permission of this court to avoid 
their own proceedings. A foreclosure at law is in the nature of 
a judicial proceeding. 

A bona fida purchaser under a judicial or other sale at law is 
always protected where there is jurisdiction. And this question 
is fully settled in the case of the American Insurance Co, v. Fisk^ 
1 Paige, 90; and in which case the bill was dismissed by the 
chancellor on that ground. 

(harge C. Oibbsy for complainants. 

The Chancellor. — Where no preliminary order is required 
it is not necessary that the bill should be sworn to, although the 
answer under oath is not waived. This is not required by the 
English practice, or by the rules of this court, as they now stand. 

As to the other point raised by the demurrer, it is alleged that, 
in the proceedings to foreclose under the statutes by advertise- 
ment, a mistake occurred which renders the proceedings irregular 
and voidable. 

It would certainly be in the power of the mortgagee to waive 
those proceedings and commence de novo under the statute. And 
this being undoubtedly competent, I can see no reason why he 
may not avail himself of the right he had in the first instance, 
and seek his remedy in this court. If he seeks his remedy here 
he, of course, waives the proceeding under the statute, and all 
claim for costs under that ptoceeding. 

I can see no reason for the argument that, by first pro- 
ceeding * under the statute, which proceeding, by mistake 246 
or accident, is inoperative or void, the party has made 
his election and cannot have relief here. 

The demurrer must be overruled with costs. 
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Chcurles Thayer and others ▼. MarouB Lane, administratory etc., 

and others. 

Equity jwritdictUm : PartiHoTi. Eqiiity has Jurisdiction to make partition between 
Joint owners of lands, notwithstanding a remedy at law is given by statute. 

Denrnrter^ toJien too broad. Where a demurrer is to the whole discovery and relief 
prayed by the bill, if the complainant is entitled to any part of the relief, the 
demurrer must be overruled, (a) 

Injunction to ttay probate tale : Disputed rigJUt, Where an administrator under a 
license Arom a Judge of probate was proceeding to sell the interest of the intest- 
ate in sixteen village lots, which interest was stated to be one undivided half, 
upon a bill filed by the other parties interested, stating that the intestate owned 
only an undivided interest of one-third, an injunction was granted to restrain 
the sale, and the chancellor revised to dissolve the lAJunction until the interest 
of the intestate was ascertained and settled. 

The bill in this case was filed for a partitioiSy and states that 
Samuel Wheeler and Richard H. Root (both deceased), of the 
State of Ohio, were, in their lifetime, seized in fee as tenants in 
common, of certain village lots in the village of Ann Arbor, in 
the State of Michigan ; that said Wheeler died intestate, leaving 
five children, his heirs at law. That Root was seized of two equal 
undivided third parts of said village lots, and Wheeler was seized 
of the other equal undivided third part thereof. That Charles 
Wheeler, brother to Samuel Wheeler, was appointed administra- 
tor upon the estate of Samuel Wheeler, in the State of Ohio, and 
was also appointed guardian for Amanda Wheeler, one of the 
heirs. 

That about June 18, 1834, William Munroe, of the State of 
Ohio, was treating with Root for the purchase of his interest in 
the lots ; that it was finally agreed between Root, Munroe and 
Wheeler, administrator, that he, Wheeler, should have his first 

(a.) See Clark v. Davis, cuUe, 227 ; Williams v. Hubbard, WaL Ch., S8 ; Edwards v. 
Hulbert, Wal. Ch., M ; Burpee v. Smith, WaL Ch., 827 ; Manning v. Drake, 1 Mich., 84 ; 
Hawkins v. Clermont, 15 Blich., 611. 
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choice of four of the lots for and in behalf of the heirs of 8. 
Wheeler, and that Root should take the remaining twelve for his 
portion ; and that C. Wheeler and Munroe should proceed from 
Madison, in the State of Ohio (where this arrangement was 
made), to Ann Arbor, in the State of Michigan, and make par> 
tition according to said understanding and agreement 
"""That it was the express agreement that the four lots to 248 
be first selected were equal to one-third part of the six- 
teen lots in value. That Root and wife conveyed to Munroe, by 
deed, twelve equal undivided sixteenth parts of said lands, to be 
held in common with the heirs of S. Wheeler. That soon after, 
wards, Wheeler, administrator, and Munroe proceeded to Ann 
Arbor and made partition, and Wheeler, the administrator, chose 
and selected lots numbers 15 and 16 in block number 2, north of 
Huron street, range 6, and lots numbers 4 and 5 in block 3, north 
of Huron street, range 3, as the four lots to be by him selected for 
the heirs, and that Munroe accepted and received the other twelve 
lots as his portion, and assented to such partition and division. 

That September 10, 1834, Munroe deeded to complainant 
Charles Thayer the said twelve lots ; that the deeds from Root 
and wife to Munroe and from Munroe to complainants were duly 
recorded, etc.; that the deed from. Munroe to complainant 
Thayer was intended to convey to complainant Thayer the 
entire interest Munroe had in said 16 lots. That complainant 
Thayer took immediate possession of the lots, and continued in 
possession ; that in the month of December, 1884, Thayer con- 
ye]Arjl lots numbers 6, 7 and 8 in block 8, to complainant, George 
Klinedob ; lots 5 and 6 in block 2 to William J. Brown ; lot 
number 4 to Caroline Brown ; the deeds of which said several 
lots were duly recorded, etc That lots numbers 4 and 5 had since, 
by several intermediate conveyances, been conveyed to complain- 
ant Greorge Ward ; that lot number 6 has been conveyed to com- 
plainant William F. Leaman, by deed bearing date December 6, 
1836, recorded April 8, 1837 ; that complainant Thayer conveyed 
lots 7 and 10 in block 3 to A. Burr Harrington, and he conveyed 
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the same to Samuel Hamlet, who then owned and occupied the 
same; that the purchasers of said lots respectively had taken 
possession of the same and made valuable improvements in good 
faithy and with the full belief that the purchasers thereof respec- 
tively had good and perfect titles to the same. The bill states 
that partition may be made of the said sixteen lots so as 

249 to save to complainants their respective ^improvemeutSy 
and still do justice to all persons interested in said prem- 
ises. The bill further states that Marcus Lane has been appointed 
administrator of said Samuel Wheeler, deceased, by the judge of 
probate of the county of Washtenaw, State of Michigan, and that 
he has published notice that he would expose for sale at public 
vendue at the court house in the village of Ann Arbor, on the 
third day of August instant, the equal undivided half of all of 
said lots, by virtue of a power and license granted by the judge 
of probate of the county of Washtenaw, aforesaid, authorizing the 
sale of the real estate belonging to the estate of the said Samuel 
Wheeler, deceased. And the bill prayed an injunction to restrain 
the sale, which was granted. 

Defendant Lane, the administrator, demurred to so much of the 
bill as prays for relief and discovery, and as relates to the agree- 
ment in the bill mentioned between Charles Wheeler and William 
Munroe for a division and partition of the premises, and assigns 
for causes of demurrer, that the complainants have a full and 
complete remedy at law if they are entitled to any relieff 

Defendant Lane also answers and admits that Samuel Wheeler 
and Richard H. Root were seized of the premises in questhJH as 
tenanA in common, in equal proportion ; as to the statement in 
the bill, that Wheeler owned one-third and Root two-thirds undi- 
vided, he knows not and cannot answer as to his belief or other- 
wise. Admits the death of Samuel Wheeler, leaving certain per- 
sons his heirs at law whose names he states are unknown to him ; 
admits that the complainants and the defendant Howlet have 
acquired a title to an undivided interest in the premises, but how 
or by what means, or what title or interest they have acquired, he 
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knows not, and cannot answer as to his belief or otherwise ; that 
he has been informed and believes that Ward, Klinedob and Lea- 
man, complainants, have made valuable improvements on some 
parts of the premises, but upon which part he does not know, and 
cannot answer. 

Admits his appointment as administrator, and sets forth all the 
proceedings under that appointment, and states that he has no 
estate or interest in the premises except as administrator ; admits 
that he gave notice of his intention to sell the equal undi- 
vided *half part of the premises under an order from the 250 
judge of probate for the payment of the debts due from 
the estate of Samuel Wheeler, which estate is reported insolvent, 
and states that he intends to sell as soon as the injunction is dis- 
solved ; states that he has paid all taxes which he could find 
returned to the register's office against the premises, without 
regard to the interests of the complainants or any other person. 

The cause was heard upon the demurrer and a motion to dis- 
solve the injunction. 

Marcu8 Lane, in support of the demurrer and motion to dissolve 
the injunction. 

1st It does not appear that Charles Wheeler was appointed 
administrator by any court or authority having power to appoint. 

2d. It does not appear that said Charles, if appointed by autho- 
rity, accepted of the appointment, and entered upon the duties of 
hb office. 

3d. It does not appear that said Charles, if appointed and quali- 
fied according to the laws of Ohio, had any power or authority to 
lease, sell, divide or control the real estate of his intestate. 

4th. It does not appear that said Charles Wheeler was ever 
qualified or authorized to administer upon the estate of said intes* 
tate within the State of Michigan. ^ 

5th. That an administrator, appointed according to the laws of 
another State, has no power, or authority, or control over the 
estate of an intestate within this State, unless specially authorized 
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by a court of competent jurisdiction iu this State. (3 Mass. Bep.^ 
6U; 11 lb., 313; 10 Wheaton, 192; 1 Oranch, 269.) 

6th. That an administrator, appointed according to the laws of 
this State, has no power or authority to divide, sell or otherwise 
dispose of the lands of his intestate, except for the purpose of pay- 
ing the debts of his intestate. (^ Mass. Rep.^ 358 ; 1 lb., 45, JfB; 
2 lb,, 478.) 

7th. It does not appear that the partition was reduced 

251 to '^'writing, or that it was made by said Charles in his 
capacity of administrator. 

8th. That complainants have a full and ample remedy at law. 

Miles and Wilson, contra. 

1st. As to the demurrer. 

A court of chancery has concurrent jurisdiction with a court of 
law, to compel partition between tenants in common, (i Madd. 
Ch., 2U; Coleman v. Hviehenstm, 3 Bibb, 209.) 

The title here is Qot disputed ; the only question is as to the 
extent of the interest of the respective parties. The complainants' 
right to one equal undivided Ao^^part of the premises is admitted 
by the answer. 

The answer does not disprove the facts stated in the bill. 

The defendant, Lane, has omitted to answer the statements in 
the bill : 

1st That Charles Wheeler was appointed administrator in 
Ohio, and also guardian to one of the minor heirs. 

2d. That Charles Wheeler agreed with R. H. Root, the other 
tenant in common, to make partition of the sixteen lots ; the 
demurrer only admits the agreement between Charles Wheeler 
and Munroe. 

3d. That Charles Wheeler and Munroe made partition ; that 
Munroe immediately gave a deed of the twelve lots which fell to 
his share, to Thayer, the complainant, who took possession. 

The defendant admits that complainants and Howlet, one of 
the defendants, have acquired a title to an undivided interest in 
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the premises; that Ward, Klinedob and Leaman have made 
improvements, but leaves unanswered the fact that defendant 
Howlet has made improvements on his lot. 

The fact that the four lots remaining unsold by Thayer 
are *of equal value with any of the eight sold by him, 252 
setting aside improvements, is unanswered. 

The material fact, that Root was seized of two third parts and 
Samuel Wheeler of one third part of the premises, is left unan- 
swered ; the defendant. Lane, does hot even state that he believes 
it untrue. (See Apthorpe v. Camstocky Hopk. Ch,, IJtS,) 

The defendant insists that the complainants can only claim 
under the legal title, and that they must go to the law courts and 
h&ve partition under that title. (See Madd, Ch,, 3d Amer, ed,, 
2U ; Coxe V. Smith, 4 Johns. Ch., 271.) 

But here has been a partition by parol, and a long continued 
possession under it. The defendant has not answered this part of 
the bill ; he does not deny Thayer's possession, and those holding 
under him ; and to the charge that he, as administrator, has taken 
possession of the four lots selected by Charles Wheeler, and has 
paid the taxes thereon, he answers evasively as to the payment of 
taxes, and as to taking possession there is no answer. (See Jouik- 
son V. Brown, 3- Johns,, 4S9j as to partition by parol.) 

But was Charles Wheeler, as administrator and guardian, 
authorized to act in making partition ? The validity of his acts is 
not questioned by the answer ; that he did act in making the par- 
tition is admitted by the demurrer; and that the defendant, 
Lane, has acquiesced in this division, and ratified the partition, 
appears from the fact, not denied by the answer, that he took pos- 
session of the four lots selected by Charles Wheeler for the heirs. 
(See Jackson v. Ricktmyer^ 13 Johns. ^ 367.) 

But further, as to the improvements. Partition may be made, 
reserving to the complainants their improvements, without preju- 
dice to the other persons concerned ; this is not denied. On a 
partition every part of the estate need not be divided. (1 Madd. 
Ch., 24s.) 
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The Chancellor. — ^That courts of equity have jurisdiction in 
cases for partition, inhere the facts are like those here presented, 
is well settled. 

The demurrer here being to the whole discovery and relief 
cannot be sustained; the demurrer mpst, therefore, be over- 
ruled. 

258 ^As to the injunction, I have had some doubt whether 
the defendant. Lane, should not be permitted to sell what- 
ever interest the estate may have in the premises; but as the 
amount of the interest of the several parties is disputed, it being 
alleged in the bill that the heirs of Wheeler are in fact entitled to 
but one-third of the premises, and the defendant. Lane, proposing 
to sell one-half, a sale would further embarrass the title, and I 
think the injunction should be retained until those rights are 
ascertained and settled. 

Demurrer overruled and injunction retained. 
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Pratt and Barker ▼. The Bank of Windsor. 

<8ftt6poma, service of. The service of a suhpoena upon a defendant out of the State is 
irregn]ar. 

This was a motion to set aside the default entered in this case, 
and the service of the subpoena, on the ground that the subpoena 
was served out of the State. It appeared that the subpoena was 
served on the defendants in the State of Vermont 

D. Ooodwin, in support of the motion. 

The service of the subpoena was irregular and void ; the service 
and all subsequent proceedings must, therefore, be set aside. (JR. 
&, S66, S67, 371 ; Dunn v. Dunn, -4 Paige JR., Ji25.) 

T. Romeyn opposed the motion, and cited 1 Hoff, Pr., 110 to 
112, n. 

The Chancellor. — ^This motion must be granted on the 
authority of the case of Dunn v. Dunn, 4 Paige, 4^5. The case 
is fully considered, and Chancellor .Wal Worth, after a full exam- 
ination of all the authorities upon the subject, comes to the conclu- 
sion that the service of a subpoena out of the State b irregular. 

Motion granted. 
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Jerome v. Seymour. 

ExhibiU at the hearing. Where the assignee of a inortgage files a bill to foreclose, 
setting forth the mortgage and assignment, he may, upon the notice required 
by the 62d rule to the opposite party, have an order to prove the assignment as 
an exhibit at the hearing under the provisions of rule 5<L 

This was a bill of foreclosure filed by the assignee of the 
mortgage. 

The inortgage and assignment to the complainant were set forth 
in the bill. 

Complainant gave four days' notice, under the provisions of rule 
62, of a motion for an order to prove the assignment of the mort- 
gage as an exhibit at the hearing under the provisions of rule 56. 

E, C Seaman, for complainant 

TT. Hale, for defendant 

The court granted the order, (a.) 

(a ) Rule M was as follows : 

** Documentary evidence, which is* neither made an exhibit before the commis- 
sioner, or set out, or distinctly referred to in the pleadings, shall not be read on the 
hearing, unless notice of the intention to use it at the hearing is given to the adverse 
party, at least ten days before the expiration of the time allowed to produce proofo, 
and no deed or other writing shall be proved at the hearing, except on an order pre- 
viously obtained, after due notice to the adverse party/* 

Sec Bachelor v. Nelson, Wal. Ch., 440, for a decision under this rule. 
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HiKisB and othtts ▼. Carpe n ter and another. 

Waiver of defcMuU, A defendant who had defaulted the complainant for fkilnre to 
aeire a copy of the bill, afterwards filed his answer and mored to dissolve an 
injnncticm. HHtL, a waiver of the defkult (a.) 

Motion for decree. Applications for final decree most be made at a general term, 
even though they be based on a default. 

This was an application at a special term, for confirmation of a 
decree to dismiss the bill. 

H. N. Walker, for defendants, at a special term, on affidavit of 
the entry of an order for service of copy of the bill in 15 days, 
as required by rule 20 of this court, and of the due service of 
notice of the order, and also stating that no copy of the bill as 
required by the rule had been served, and that defendants have 
entered a decree in vacation with the register of the court, dis- 
missing the bill with costs, now moved for the confirmation of the 
decree dismissing the bill. 

B. F, Cooper, for complainants, produced an affidavit, from 
which it appeared that the defendants, after the entry of the 
decree dismissing the bill, had moved the court for a dissolution 
of the injunction on the bill and answer served upon him since 
the entry of the decree dismissing the bill. 

He insisted that by the practice of this court, under rule 17, a 
defendant may answer either with or without the service of a copy 
of the bill. If he chooses to save the expense of a copy of the 
bill, by resorting to the pleadings on file in the register's office, he 
t^n do sol If he claims a copy of the bill, he may compel the 
service of a copy by virtue of rule 20. That rule is one for the 
defendant's accommodation in answering ; and if subsequently to 
the entry of an order for service of a copy, he accepts a service 

(a.) See Brooks v. Mead, WaL Ch., 889. 
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for any purpose, the object of the rule is answered, and the order 

is waived. 
257 *If the order requiring service of a copy of the bill 

were not so waived, the motion to dissolve the injunc- 
tion on the bill and answer served after the decree to dismiss 
was a waiver of that decree, in accordance with the rule which 
waives an irregularity, by taking proceedings in the cause sub- 
sequently to it, without taking advantage of this irregularity. 
(4 Paige, 288, 439; 2 Johns. Ch., 242; 6 lb., 191.) 

The Chancellor. — ^The defendants having subsequent to the 
default filed their answer, and based thereon a motion to dissolve 
the injunction, have waived the right to dismiss for want of ser- 
vice of a copy of the bill. 

Further : This being pxi application for a final decree in the 
cause, should be made at a general term. {Rose v. Woodruff, 4 
Johns. Ch., 647.) 
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Kellogg ▼. Barnes. 

Injunction dis9olf>ed on defauU. Where the compUinant bad dae notioe of a motion 
to diAsolTe an bOimctiiML, and lie neglected to appear and oppoee the motion, 
the defendant was permitted to take his order dissolTing the ta^nnction with 
costs. 

Motion to dissolve an injunction. 

B. F. Cooper, for defendant, moved, in tendering admission of 
due service of a notice of the motion, that the injunction issued in 
this cause be dissolved for want of equity in the bill. No counsel 
for the complainant appearing to oppose, Cooper contended that 
the practice in such cases was, or should be, that the motion be 
granted with costs, without the papers being read or any further 
account given to the court than simply to state the application to 
be made, and show by admission or affidavit that notice had been 
brought home to the opposite party. . (1 Smithes iV., 66 ; Rule 62, . 
69; 2 Caines' R., S79, SSO ; 3 Chines' R., 82; 1 Hoff. Pr., 651; 1 
Durddp'sPr., 327, 350-^52,) 

H. N, Walker, as amicus curiae, suggested that the former 
practice of the court had been to look into the papers as if they 
had been submitted on argument 

The Chancellor. — Where a party, after service of notice of 
motion, neglects to appear and oppose, the court say, by not 
appearing he consents to the application. {Ekhart v. Dearman, 
2 Gaines, 379,) Such, also, appears to be the practice in England. 

The defendant may take the order that the injunction be dis- 
solved with costs, stating in the order, however, that no one 
appeared on the motion to oppose, 
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Hannah Walton and others ▼. Joseph W. Torrey and others* 

Metiraini upon alienation. The proviBion in a will that the estate shall remain nndi- 
Tided until the youngest of the devisees becomes of the age of twenty-one 
years, is not such a limitation as will inhibit any one of the derisees from con- 
veying his interest in the premises. 

Provisions in restraint of alienation are not to be fovored. (a.) 

JProbate §ale : Judge interested. Where a sale of real estate was ordered by a Judge 
of probate, and it appeared that he himself became interested in the purchase, 
the sale was set aside, and a resale ordered to be made under the direction 
of the court. (&.) 

The bill of complaint was filed in September, A. D. 1836, and 
states that in May, A. D. 1825, one Jesse Hicks, of Wayne 
county, Michigan, was seisKed and possessed of a certain farm on 
the River Rouge, in said county, called the Hicks farm ; and that 
said Jesse duly made and published his last will, dated May 7, 
1825. The provisions of the will are set forth as follows : 

1st. My will is, that all my just debts and funeral expenses be 
paid out of my personal property. 

2d. That as regards my real estate, my will is, that it remain 
undivided in the use, occupation and possession of all my children 
now living, until the youngest attains the age of twenty-one years, 
and that until that time, the rents and profits be equally applied 
in and towards their support and education ; that when and so 
soon as the youngest child shall have attained the age of twenty- 
one years, my will is that an estimation of all the value of my 
real estate be made by Orville Cook, of Detroit, and Henry I. 
Hunt, of the same place, or if they should not be living at that 
time, then by such persons as they may have nominated, and 
after such estimation and valuation, that the said real estate be 

(a.) See St. Amour v. Rirard, 2 Mich., 294. 

(5.) See Beaubien v. Poupard, ante, 30e, and cases referred to in the note. 
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w 

divided equally, and share and share alike among my children 
now alive, or the survivors of them, and the heirs of any who may 
die previous to such division. 

3d. Such part of my stock and personal property as may 
remain after payment of my debts, I will to be distributed, one- 
third to my wife, and the remainder to remain for the use of the 
farm. 

'^4th. My will is, notwithstanding, that my wife be enti- 260 
tied to the use of the homestead during her life, and also 
the profits of one-third part of the &rm on which I live. 

5th. I hereby revoke and annul all former wills, testaments, 
codicils or parts of the same heretofore made and executed. 

In witness whereof, etc. 

The bill further states, that in May, 1825, said Jesse died, leav- 
ing the complainants, Hannah Walton, now Hannah Hicks, hb 
widow, and Jesse A., Betsy, Hannah, Adaline and Theodore E. 
Hicks ; also Caroline Hicks (since deceased, without issue,) and 
Andrew Hicks (supposed deceased), his children surviving him ; 
that the farm has not been sold to pay said Jesse's debts ; that 
said widow and children, except Andrew and Caroline, are sole 
surviving devisees of said Jesse's will; that said Theodore is 
youngest, and will be twenty-one years old in the yeaf 1841 ; that 
Larned and Torrey were, in 1829, and previously, lawyers prac- 
ticing in Detroit ; that after said Jesse died, his said wife and 
children believing said L. and T. had been the counsel of said 
Jesse, applied to them for advice as to the rights and duties of 
said widow and children under safd will ; that said L. and T., by 
a show of kindness and regard, gained the entire confidence of 
the said widow and children in their legal ability and integrity, 
and became their counsel, and had their papers relating to said 
will, and knew all the rights and duties of said widow and chil- 
dren under said will, and knew that said Theodore would not be 
of age till A. D. 1841 ; that L. and T. in 1829 told said widow 
and children that they might sell, or encumber said Hicks' &rm 
notwithstanding said will, which they said was invalid, and that 
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said children were heirs at law, and that said wife and children, 
up to the year 1832-3, when Torrey left the country, believed 
the above statements of said L. and T. ; and that said L. and T. 
induced said widow to convey her interest in said farm, by telling 
her that such conveyance would not expose her to be turned off 
. said farm, and that she and her children should have possession 
thereof; and that said widow made such conveyance, being igno- 
rant of the effect thereof, March 10th, 1832. That at the 
261 same time said Jesse A. '^'Hicks conveyed to said L. and 
T. his interest in said farm as heir at law of said Jesse, 
stating he would not thereby lose possession thereof till 1841 ; and 
that April 6, 1832, by similar statements, L. and T. procured a 
deed from complainants Blanchard and wife, while the wife was 
a minor, of one-sixth part of said jform ; and that said L. and 
T. by the aforesaid representations induced Downer and wife 
(a minor) to convey one-seventh of said farm to one Frazer, and 
then seized the first opportunity to get a deed from Frazer to 
themselves. 

The bill further states, that in 1832, said Torrey, as judge of 
probate of Wayne county, appointed one Johnson guardian 
of said Theodore and Adaline, and soon after gave him license, on 
application] to sell the interests of said Theodore and Adaline in 
said farm ; that said Johnson then sold and conveyed the same 
to one Sawyer, and said Sawyer to said Larned and Torrey ; that 
said sale was unnecessary, and without consideration either from 
Sawyer or Larned and Torrey ; that Lamed and Torrey procured 
the appointment of said Johnson, and his deed to said Sawyer, 
solely to get title to the interests of said minors. The bill adds 
that Larned died in 1834, and that his heirs since pretend that 
said Lamed and Torrey leased said farm to one Isaiah Walton, 
who had married said widow, and that she held said farm under 
him ; and charges that if so, said lease was without the consent of 
any of the complainants, and in order to. undermine them; and 
that said widow never pretended to hold under said Isaiah, but 
only under said will ; that said Torrey and heirs of said Lamed 
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have turned said complainants off from the farm, and that they 
have been thereto restored ; that they have ^ince commenced and 
discontinued two suits, and afterwards commenced a third suit to 
recover possession of said farm. 

The bill prays for a re-conveyance from Lamed's heirs and 
Torrey of their interest in said farm, and that the deeds to Lar- 
ned and Torrey and Sawyer be canceled, and for an injunction to 
stay defendants from proceeding under the forcible entry and 
detainer act, and from selling or effecting possession. 

The defendant "torrey puts in his answer, which is sub- 
stantially '''the same with the answer of Sawyer and that 262 
of the infants ; which last defendants set forth some facts* 
in addition to those stated in the answers of Torrey and Sawyer. 

All said answers admit the seizin of Hicks in said farm, and 
that he died and left such will and such children as is stated in 
the bill, but express ignorance as to date ; submit whether said 
Jesse's children were not seiz^ in fee of said land, as heirs at law, 
and were competent to convey it ; and whether the estates of said 
infant complainants were not subject to alienation, like those of 
all infants, by order of probate court ; admits partnership of 
Larned and Torrey, from October, 1825, to 1833, but say they 
had nothing to do with the estate of said Jesse, and never made 
any representations to complainants, as alleged in the bill ; that 
the said Jesse A. Hicks first offered his and his brother Andrew's 
share in said farm to Larned and Torrey for $200, to pay 
for defense of said Andrew against an indictment; that after- 
wards said Jesse A. and his mother urged Larned and Torrey to 
buy her share, and agreed to give immediate possession, or to rent 
the farm at $50 per year, and that they aflerwards bought the 
shares of Blanchard and Downer. All these purchases they 
made reluctantly and at the urgent solicitation of Jesse A. and 
his mother, and paid $100 per share ; defendants deny that they 
told complainants their selling would not make them liable to be 
turned off of said farm or lose possession till the youngest was of 
age; defendants admit plaintiff' statements as to the sale of the 
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infants' shares, by order of Torrey, as judge of probate, but deuy 
all fraud or irregularity or illegality in the same, and say full 
consideration was paid for the same, and deny any connection of 
Lamed and Torrey with the proceedings relating to said sale, and 
deny all fraud and all intent to commit fraud on the part of Saw- 
yer in the sale, and deny all fraud generally, and all intent to 
oppress or harass said plaintiiB^ in proceedings to obtain posses- 
sion of said farm in 1836. 

H, T, Backus, for complainants. 
J. M, Hoxjoard, for defendants. 

263 *The Chancellor. — Whether the children of Jesse 
Hicks, deceased, the complainants in this case, take as 
heirs or devisees, they take an estate in presehti, and whatever 
interest they have it ik competent for them to convey. The pro- 
vision in the will, that it should remain undivided, is not such a 
limitation as would inhibit any one from conveying whatever 
interest he possessed. Provisions in restraint of alienation are 
not to be favored. Whether any purchaser could enforce a par- 
tition before the youngest child became of age, so long as either 
of the heirs or devisees retained his interest, is a question that 
does not arise in this case. The interests being then alienable, it 
was within the jurisdiction of the judge of probate to decree a 
sale of the right, title and interest of the two minors, Adaline and 
Theodore E. Hicks, upon a case being made upon the happening 
of which the statute authorized the sale of the lands of minors 
for their support and maintenance. 

The proceedings appear to have been regular. 

The decree of the judge of probate stands of force, and not 
appealed from. 

It is too late, therefore, to interfere with the decree. As to the 
sale and purchase in fact, by Lamed and Torrey, Torrey having 
been the judge of probate who granted the order, I have had 
some doubt. But the case of Devaux v. Fanning, 2 Johns, Ch,, 
^68, goes the full length of declaring such a sale void. 
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It is placed upon the groand of disability to purchase, arising 
from the office which the purchaser held. And the case quoted 
by Chancellor Kent on that occasion extends the disability to 
guardians, judicial officers, and all other persons who in any 
respect, as agents, had a concern in the disposition and sale of the 
property of others, whether the sale was public or private, judicial 
or otherwise. 

What is the case here? The defendant Torrey, acting as judge 
of probate, having previously acquired certain portions of this 
property, makes the order for the sale of the shares of these minor 
heirs. He becomes a joint purchaser through Sawyer. 

If there is any wisdom or justice in the rule, it seems to 
me *that this presents a very proper case for its applica- 264 
tion. Without attributing any intention to commit a 
fraud, and there is nothing from which to infer it in this case, it 
seems that there can be no office or trust which would present 
stronger temptations for abuse than that of the one occupied by 
Torrey, if the real estates of minors could be directed to be sold 
and purchased by the same individual. As to this portion of the 
case, then, I am disposed to follow the course pursued in the case 
of Devava v. Fanning. As to the claim of Mrs. Blanchard and 
Mrs. Downer, the daughters of the deceased, they are allied to 
have been minors at the time of the execution of the deed. As 
the result in this respect must depend upon the establishment of 
the fact of minority, an issue must be directed to try that fact. 
The shares of the two minor children, Adaline and Theodore E. 
Hicks, must be put up for sale under the direction of the master, 
at the same price at which they were sold to Lamed and Torrey, 
as a minimum ; if no more is offered, the former sale to stand con- 
firmed ; if more is offered, the master to proceed to sell the same, 
and upon being paid the consideration, to execute a deed thereof 
to the purchaser, and to bring the money arising from such sale 
into court to abide the further order of the court in the premises. 
As to the sales made by the other complainants, there is no 
ground for the interference of this court in the premises. 

The injunction heretofore granted in this cause to be dissolved. 
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Graham and another ▼. Elmore and anothe r . - 

SotieUor; tignaiure fty one who U not. Where a solicitor has appeared in a eaiiM« 
and a demurrer is filed, signed by solicitors who have not appeared, the demur* 
rer may be treated as without signature and as a nullity. 

But where the demurrer in such case was treated as a nullity by the complatnantai 
and a defS&ult was entered for want of an answer, and it appeared that the sig- 
nature of the wrong solicitors was put to the demurrer by mistake, and fliat 
injustice would be done if the defendant should not be permitted to answer* 
the default was set aside on terms. 

Decree : Cauee eannot he tevered. Where there are joint defendants the complainant 
cannot, upon a pro cov^feMBO obtained against one, before the eause is at iasne or 
in readiness fbr hearing against the other, enter a final decree and issue exeeo- 
tion thereon against the party against whom the bill has been taken as confes- 
sed, and leave the cause to proceed against the other defendant 

A final decree, or an interlocutory decree, which, in a great measure, deddee the 
merits of (he cause, cannot be pronounoed until all the parties to the blU, and 
all the parties in interest, are before the court. 

This court will not adjudge upon a part of the case ; it win not make a final decree 
until the case is properly presented in such ferm as will enable the court to 
make a final disposition of the case, and do justice to all the parties. 

Where a cause is in readiness for hearing against one defendant, and there is another 
defendant as to whom the cause is not in readiness, the defendant who has 
appeared and answered cannot notice the cause for hearing, but must moTe to 
dismiss the bill for want of prosecution if the complainant fells to expedite It. 

BoUcUor; moHon bg one who U nof. It is no objection to an order that it purports 
to be made on the application of one who is not the solicitor In the cause. It la 
not necessary that an order should show on ^diose motion It is made. 

Betting oHde di/autt, A decree by defeult may be set aside, on motion, without peti- 
tion, where the fects upon which the motion is based i^pear by the record. 

The bill in this case charged that the defendant, William H. 
Elmore, had obtained goods of the complainants, who are mer- 
chants in New York, to the amount of about $600, on the credit 
of one Frederick W. H. Elmore, by representing to the complain- 
ants that he was the agent of F. W. H. Elmore to purchase goods 
for him on credit ; that this representation as to the agency was 
entirely false, and that William H. Elmore purchased these goods 
on this fraudulent representation for his own benefit, and that he 
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executed to the oomplaiiiants two notes for about $300 emch, sob- 
scribed with the name of F. W. H. Elmore, in his assumed 
capacity as agent ; that afler these goods were obtained, thej were 
forwarded to Detroit, where William H. Elmore for some time 
carried on mercantile business under the name of F. W. EL 
Elmore ; that subsequently, an assignment of this store of 
goods was made by an instrument *in writing, signed F. 266 
W. H. Elmore, by W. H. Elmore, his attorney, to Hicks, 
and in which was also a covenant that it passed all right and 
title of W. H. Elmore to the goods. The bill charged that when 
this assignment was made. Hicks had knowledge of the fraud of 
Elmore in obtaining complainants' goods ; and the bill contained, 
also, a charge in relation to the assignment of the goods in the 
store, in the following terms: ^' among which said merchandise, 
your complainants' charge was included, the merchandise, so as 
aforesaid, purchased of your complainants, or the portion of them 
which remained undisposed of by the said William H. Elmore, 
but which particular part or portion of the same, complainants 
were ignorant." 

The bill further charged that complainants parted with their 
goods in the confidence in the truth of this representation ; that 
they did not discover the fraud until after the notes were due and 
until after they had demanded payment of them at the store where 
William H. Elmore had traded ; that after discovering the fraud, 
they demanded a return of the goods of Hicks and Elmore, or the 
unsold portion of them, which they refused to return ; that com- 
plainants had commenced no legal proceedings against defendants, 
except the filing of this bill. 

The first prayer of the bill was that defendants might answer, 
the defendant Hicks under oath, but the defendant Elmore with- 
out oath, from an inspection of the inventory, invoices and books, 
what goods were obtained from complainants, and what portion of 
them were assigned to defendant Hicks; what portion of them 
were sold by William H. Elmore before the assignment, and what 
portion by Hicks since the assignment, and for what; that a 
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receiver, with the usual powers, might be appointed, of complain- 
ants' goods in the hands of defendants, or either of them, and that 
the unsold portion of them be delivered to the complainants ; that 
Elmore be liable for the interest of the whole goods, to the time 
of the assignment to Hicks, and for the amount of goods sold by 
him ; that both defendants, or either of them, account for the 
goods sold by Hicks since the assignment, and the interest upon 
the unsold portion of them since the assignment, and be person- 
ally liable therefor; that defendants be enjoined from 

267 assigning or ^disposing of the goods or their proceeds, 
and for such other and further relief herein as the court 
may order. 

Or.secondly, that defendants might answer and be enjoinecLas 
aforesaid ; that they be decreed to return the unsold portion of 
the goods to complainants, and to account and be personally 
liable, as aforesaid, and for complainants' costs. The complain- 
ants prayed for general relief. Their prayers were all in the dis- 
junctive. 

The bill was taken pro oonfesaOt and after the cause had been 
set down on the orders pro confesao for a hearing, and notice for a 
final decree, H. N. Walker, for defendant Hicks, applied on affi- 
davit to the chancellor for leave to have the order, pro eonfesso^ 
against him opened, and leave to answer. The affidavit stated 
that previous to the entry of the default, H. N. Walker gave 
notice of retainer for Hicks, and that a demurrer had been filed 
on the part of Hicks, and that by mistake the name of the firm 
of Bates, Walker & Douglas was signed to the demurrer ; that 
complainants' counsel had treated the demurrer as a nullity on 
that account, and had entered the default The affidavit was 
accompanied by an affidavit of merits, and an answer proposed to 
be put in. The chancellor granted an order that the complain- 
ants show cause before him at his chambers why the demurrer 
should not be withdrawn, the order, pro confessor opened, and 
defendant Hicks have leave to answer; and that defendants' 
solicitor serve on the complainants' solicitor the affidavit of mer- 

m 
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its, the answer prepared to be filed, and a copy .of the order to 
show cause at least four days before the time of hearing. 

B. F, Cooper, for complainants, read an affidavit, from which 
it appeared that on entering the order, pro eonfesao, the complain- 
ants had served a notice upon the defendants' solicitor of the 
entry of such order, and offered to open the same without costs, 
provided a full and sufficient answer were served before the first 
day of the term, for which the cause had been set down for a 
hearing on the orders pro oonfeaao ; that no answer had been filed, 
and that two special terms had elapsed since the entry 
of the orders j)ro eonfesao; and that defendants *had 268 
taken no previous steps in the case, and insisted : 

1. That the application of the defendant was now too late. (2 
Johns, CK, 2^2; 4 Paige, 288, 439.) 

2. That the affidavit of merits was not sufficiently full, and 
gave no sufficient excuse for the delay; that the answer was 
exceptionable for insufficiency ; he examined the whole case upon 
the bill and answer served, and insisted on the authority of the 
decision in 6 Paige, 371; 6 lb,, 16^; 1 Hoffman, 7, 661, that the 
order pro eonfesso should not be opened, as from the answer pre> 
sented [t appeared that the defendant, although attempting to 
interpose the defense of a bona fide purchaser without notice, had 
nevertheless admitted and shown such a knowledge of facts and 
circumstances relating to the fraud as charged as to put him on 
inquiry, and to charge him with constructive notice of the fraud ; 
that no injustice, therefore, would be done to the defendant by 
refusing this motion, but injustice would be done to the complain- 
ant if it were granted. 

3. That the opening of the order is a matter resting in the 
sound discretion of the court, who is to see that no injustice is 
done. If it be now opened, the defendants should be required to 
pay all costs of the suit subsequent to the proceedings to take the 
order, pro confesso, and the costs of the motion. They should 
put in a sufficient answer, and submit to such equitable terms as 
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the court may impose, to expedite the cause, and to ascertain the 
facts of the case. In this case, the defendants should, as equit- 
able terms, be required to stipulate that the complainants under 
the issue may, if they shall so elect, examine the defendant 
Elmore as a witness, without a waiver of any liability to them ; 
and if complainants shall so elect, they may themselves also be 
examined as witnesses in the cause, and that a commission may 
be taken out to obtain their testimony. The tendency of chan- 
cery practice in modem times is to let in evidence from all quar- 
ters, to satisfy the conscience of the court. 

269 *E:. N. Walker, for defendant, cited S Chit, Gen. Pr,, 
525 ; 7 Paige, 370 ; 6 lb,, 371 ; insisted that the demur- 
rer was regular, aud a valid proceeding in the cause until set 
aside. That if the demurrer were irregular he should be allowed 
to answer on terms. 

The Chancellor. — The demurrer, having been signed by 
solicitors whose appearance had not been entered in this case, 
might, where another solicitor had appeared for this defendant, 
be treated as without signature, and as a nullity. {3 ChiUy*$ 
Oen. Prac,, 52^,) 

But the demurrer having been filed in this form by mistifike the 
court would relieve the party from the consequences, if satisfied 
that injustice would be done if the party should not be permitted 
to answer. 

The answer discloses : First, that, as defendant Hicks believes, 
W. H. Elmore was authorized to purchase the goods in the name 
of F. W. H. Elmore. If this be true, no fraud was committed. 
Second, that he purchased the goods without any knowledge of 
the complainants' claim. (See Mowry v. Wahh, 8 Cow., 238.) 

The answer further discloses such circumstances in relation to 
the knowledge of F. W. H. Elmore of the manner in which the 
business was conducted, as must, in all probability, establish his 
liability, if any doubt existed on that subject. 

The circumstance of the defendant Hicks having taken a 

Mi 
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s^nnte gnmzmiitT oi W. H. Elmore^ is QT^«d as sCrcnu: ^vi3ciK>e 
of fimud. It WMTj perhaps, lead to a conjecture that Hicks 
iras SQspicicMis tliat W. H. Elmore bad some indivkiual 
^teiest in the |»v>pertj; bat, aocompanied as it is bj 270 
the positiTe deoial of Hicks of any knowledge of the 
complaioantB* claims, and, also, the statement in his answer, that> 
according to his knowledge and belief, the goods were reallr the 
propertj of F. W. H. Elmore, cannot be regarded as such a 
badge of fraud as would render the sale to him fraudulent and 
void. 

The answer is objected to, as not being full and perfiect The 
rule laid down in Hunt v. Wallatey 6 Pai<^e, S77y and which has 
before been recognixed in this court, in the case of the Baf^k of 
Michigan v. WiUiams^ ante, 219, is, that the defendant must either 
furnish the answer which he proposes to put in, or state his defense 
so fully in his affidavit that the court may see that injustice would 
probably be done if the order, taking the bill as confessed, is per* 
mitted to stand. 

The court should require a full answer, and, if satisfied that 
the answer was intentionally evasive, would refuse to set aside 
the order. 

Such is not the case here. The answer discloses sufficient to 
9how that injustice would probably be done if the order is per* 
mitted to stand. Should the court undertake to look into a 
farther or amended answer, it would involve a re-examination of 
the papers, which may as well be done by a master. Besides, the 
court is not fully satisfied that the answer will be found insuffi- 
cient; but, as the court is inclined to think the complainant may 
be entitle^ to a further discovery in some particulars, the defend* 
ant should be compelled to answer such, exceptions as may be 
allowed promptly. 

The order, taking the bill as confessed, must be set aside upon 
payment of costs of entering the order, and of this motion, and 
the defendant's undertaking to answer such exceptions as may be 
allowed by the master, within five days after the same may be 
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filed, and upon stipulating that the complainants may be exam- 
ined as to the particular goods sold to^lmore, saving all excep- 
tions, except as to the competency of receiving such testimony. 

271 *After the order of the chancellor, directing the open- 
ing of the order, pro confes9o, entered against Hicks, and 
after Hicks had filed and served a copy of his answer, denying 
the fraud charged against Elmore, and setting up the defense of a 
bona fide purchaser without notice, etc., 

B, F, Cooper^ for complainants, moved, ex parte^ on the order, 
pro confessOt against Elmore, for want of appearance, for a final 
decree. He cite<l 1 SmUh's Ch. iVac., 64, 17^, 175. 

No person apQjearing for defendant Elmore, the complainants 
took their final decree, ex parte^ against Elmore, for the full 
amount claimed in the bill, and costs, and afterwards proceeded 
against him by creditor's bill. 

Henry N. Walker gave notice of retainer for defendant Elmore, 
and moved (on the afiidavit of Elmore, of irregularities, etc.) for 
an order for complainants to show cause why the final decree 
entered December 8, against Elmore, should not be set aside for 
irregularity. The chancellor granted the order to show cause. 

B. F, Cooper, for complainants, showed cause. 

I. The decree in this cause cannot be set aside on the ground 
of the insufficiency of the papers on which the motion is founded. 

1. Because after the entry of an order, pro confesao, it is a gen- 
eral rule that it cannot be set aside without a production of the 
answer intended to be filed. The exception in the books was in 
the case of a non-reMentf and then the motion was made before 
enrollment. (5 Paige, 164; 6 Paige, 377.) The last case was 
before decree entered. 

2. After the enrollment of the decree, the rule is now believed 
to be universal, that the application to set it aside must be on the 
production of the sworn answer proposed to be filed, with a full 
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affidavit of merits, (i Hoffm, iV., 551; 1 Johns. CK 5^1, 631; 
1 Pdige, 430 ; 3 lb., Jfil ; 2 Ves, & Beam,, 184; S Johns. Ck, 4^4.) 

XL If the papers on which the motion is founded be not insuf- 
ficient in their character, they are too defective to allow the relief 
sought for by the defendant 

'^'l. The paper served as an affidavit is in form a peti- 272 
tion. Petitions must always be sworn to, and an exact 
copy with the jurat served, (i HopL^ 101 ; 3 Paige, 280.) 

2. If the paper is an affidavit, an exact copy, including the 
jurat, should be served ; it should be governed by the rules relat* 
ing to equity pleadings under oath, (i Hopk., 101 ; 3 Paige, 280.) 

3. It is entitled in the cause of complainant against Elmore and 
Hicks. It asks for relief in two causes, vix : complainant against 
Hicks and Elmore, and complainant against Elmore. This is 
entirely irregular. The relief sought for should have been con* 
fined to one cause, or the papers should have been entitled in 
both causes, or there should have been two sets of papers and two 
motions. No indictment would lie on this affidavit for any false 
swearing as to matters in the case of Elmore alone. (2 Coweti, 
509; Graham's Pr., 2d ed., 678.) 

4. The notice for this motion is signed H. N. Walker, who is 
only solicitor in the case of Hicks and Elmore, and is entitled in 
that cause alone. It differs from the order to show cause. The 
notice rests upon irregtUarity alone. 

5. The order to show cause is entered on motion of Douglass 
and Walker, who are not solicitors in the cause in which the 
papers and notice of motion is entitled. The order as entered is 
irr^ular, and if not a nullity should be vacated. None save 
the solicitors in a cause can make motions therein. {Hopk,, 
369^ 

UI. The decree cannot be set aside for the want of proper 
evid^ice that defendant Elmore has a good and sufficient defense. 

1. The affidavit and petition have none of the usual formula of 
an affidavit of merits. 

2. It^does not directly state that defendant has merits, but 

ui 
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States it in such a manner as to leave it doubtfal what he does 

mean. 
273 *3. The affidavit misstates the effect of Hicks's answer ; 

the answer really states that Hicks is a bona fide pur- 
chaser without notice; it alleges that he knew nothing of the 
representations made to complainants, but believes Elmore had 
authority. 

4. Defendants have no defense under this answer, as the fraudu- 
lent representations are not in issue. It is a defense independent 
of them, and good, whether they were made or not. The defense 
arises from a distinct matter, and subsequent to Elmore's fraud. 

5. The affidavit shows that Elmore's neglect to appear and 
answer, as required by the order and practice of the court, was 
the result of deliberation and design — a mode of defense selected 
as well calculated to embarrass complainants as a regular defense, 
according to the rules and orders of the court 

6. It appears that this was done by the advice of counsel. 
Hicks, it seems by his defense, is to defend Elmore, and Elmore 
to be saved the expenses of a solicitor. Elmore is to take the 
chances of successful defense by Hicks, and get rid of the debt 
and the trouble of litigation and its costs. If Hicks fails at the 
end of a protracted litigation, then Elmore seems to suppose he 
may come in, renew the fight, and take the chances of war. In 
the meantime, these two complainants are to stand and see these 
two defendants use up their goods without paying for them, and 
encounter the delays and losses and vexations of litigation. Will 
a court of equity listen to an affidavit of such a character as this? 
It would be a stain on the administration of justice. 

IV. The cases of opening decrees are all limited to the opening 
the enrollment After creditor's bill is filed, no such application 
has been or should be granted. (^ Paige, 26^,) The affidavit of 
complainants shows that the order to answer is nearly out in the 
creditor's bill. The order to stay proceedings and show cause is 
served after defendant is on his examination to discover his prop- 
erty. After taking the chances of the first suit, he has tajken all 
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the ch&Doee of the second, to the time wheji he is about to be 
oompelled to discover his property. If this motion be 
grmnted, its efl^cts in other suits will be most "^disastrous. 274 
Defendants will lie by until called to answer or discover, 
when they will thus seek to came in, aiter a great lapse of time. 
In the meantime, their pcoperty will be dther iairly or iVntida* 
lentiy disposed of, and the complainants will be thrown back to 
the filing of tiie bill, to fight a defendant who has thus managed 
to d^y his proceedings and discover his strmgth, 

Y. Jf the decrety pro confesso^ can be set aside after filing a 
creditor's bill, there is no sufficient ground for it shown on this 
application, either in the complainant's mode of proceeding, or in 
the merits disclosed by the defendant's affidavit 

It is objected, first : That the affidavit shows execution put in 
the sheriff's hands on the r^um day. Affidavit of complainants 
denies it ; it was some days before the return. If it were not, no 
collusion is charged by defendfCnts; without this chai^ the 
return of the sheriff cannot be impeached. (^ jRat^e, 40S,) 

It is objected, second: That the decree against Elmore was 
entered up while the cause was not even at issue against Hicks : 
Answer, there is a decree, pro eonfes^o, against Hicks, not yet 
opened. 

Answer 2. That bill for fraud is like an action on the case at 
law, for a tort. There one defendant may suffer judgment by 
defoult, another may give a cognovit ; one may be found not 
guilty by verdict, and the other guilty ; iu such case the tort is 
joint and several. So in this bill for fraud ; there may be an 
order pro eonfesso, against one defendant, and a decree, while the 
cause may proceed against the other, who may have a decree iu 
his fevor. (^Smith's iV., m, 175 ; 2 Paige, 102 ; 7 Johns. Ch., 
194.) This bill is, in substance, an action on the case. Why 
wait, after an admimon by Elmore of the fraud f (7 Paige, 44S; 1 
PeUrs, 80.) 

VI. If either of the two last mentioned grounds are sufficient 
to set aside a decree after enrollment, it can only be on a bill of 

82 M9 
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review, or on appeal. If there is error, the error is one of law. 
{Ooaper^a PL, 88-90.) 

276 *JT, K Walker, for Elmore. 

1. The defense of one party avails his co-defendant, if the cause 
depends upon the same facts, (i ffoff. Pr., 654; 10 Johns. Rep,, 

534.) 

2. A cause cannot be heard against several defendants in the 
absence of the rest, although no decree be asked against them. 
The bill must first be formally dismissed as to them. (J@ Paige, 
572; 1 Paige, 5^8, 5Jfi; 5 Paige, 638; 2 Johns. Ck, 614.) 

The Chancellor — The principal question involved in this 
case is whether, where there are joint defendants, upon a pro eon- 
fesso being obtained against one defendant, and before the cause 
is at issue, or in readiness for a hearing, against the other defend- 
ant, the complainant may enters final decree, and issue execution 
against the party against whopi the bill has been taken as con- 
fessed, and leave the cause to proceed against the other defendant 
or defendants. After a very careful examination, I have been 
unable to find any case in which this question has been dbtincUy 
presented. It is the uniform rule that a final decree, or an inter- 
locutory decree which in a great measure decides the merits of 
the cause, cannot be pronounced until all the parties to the bill« 
and all the parties in interest, are before the court. (5 Wh&xUm^ 
542.) 

This rule is usually applied to cases where the oom- 

276 plainant *has not made proper parties to his bill, or where, 
the proper parties having been made to the bill, the com- 
plainant has not taken the necessary steps to bring them before 
the court ; but does not the reason of the rule apply to a case 
like the present? The party who has answered in this cause, 
although as to that part of the bill which relates to Elmore alone 
he denies the allegations upon his knowledge and belief, has put 
in issue the whole merits of the bilL 
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Before the caose is ready for a hearing, the complainant enters 
his final decree against the defendant who has not appeared, and 
iasnes his execution thereon for the full amount claimed, leaving 
the cause to proceed against the other defendant, before the par- 
ties, or rather before the merits of the cause are before the court, 
so as to enable it to make a final decree upon the whole case, 
when it maj perhaps become the dutj of the court, upon the hear- 
ing, to declare that the complainants have no equity whatever. 
I think the rule above stated goes to the extent that the court 
will not adjudge upon a part of the case in this way. It will not 
make a final decree until the cause is properly presented in such 
a form as will enable the court to make a final disposition of the 
cause, and do justice to all parties to the suit In 2 Paige^ 57£, 
City Bank v. Bangs, it is decided that where the defendants, or 
any of them, deny the allegations in the complainant's bill, or set 
up distinct facts in bar of his right to file the bill, he must file a 
replication, give rules to produce witnesses, and close the prooft 
before the cause is heard. It is settled that although a cause may 
be in readiness for a hearing against one defendant, when there 
are other defendants as to whom the cause is not in readiness, the 
defendant who has appeared and answered cannot notice the 
cause for a hearing, but must move to dismiss the bill for want of 
prosecution. ( Vermillyea v. Odell, ^ Paige, 122,) This he cannot 
do if the cause is in such a situation that it may be noticed for a 
hearing by either party. This is confirmatory of the rule that 
the court will not grant a final decree until the cause is in readi- 
ness for a hearing as to all the parties. 

It has been urged that the court cannot interfere in 
this way, *but that the defendant must be left to his 277 
appeal or a bill of review. And this brings us to another 
objection to this form of proceeding. I do not see how an appeal 
can be taken in this stage of the cause. This case is still pending 
and proceeding in this court as against one defendant, while it 
may be proceeding in the appellate court, upon appeal, agiainst 
the other defendant, if the appeal could be sustained by the 
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supreme court. It would render the practice and proceedings 
anomalous and inconvenient if this court were to pursue this 
course and render final decrees, in succession, against seyeral 
defendants in this way, as fast as the complainant should perfect 
his proceedings against each of the several defendants. A decree 
by default maybe set aside on motion (1 Hoffmanns Pr., iI9); 
and the court decides on motion, where the facts appear, and 
there is nothing to dispute about but the law of the case. (/6., 

4^00 

Some other questions were raised at the argument It is 
objected that the order to show cause was entered on motion of 
Douglass and Walker, when H. N. Walker is the solicitor of 
record. The papers are signed and notices given by H. N. 
Walker, solicitor in the cause, and the order to show cause being 
granted on motion of Douglass and Walker is immaterial. The 
complainants could not have been misled, and the order would 
have been valid without the insertion of the name of any solic- 
itor. The fact that the jurat annexed to the petition was not 
annexed to the copy served would prevent its being used as proof 
of the fects alleged in the petition, as the party is bound by the 
copy served. But the motion is founded upon the record and 
proceedings in the cause, as well as upon the petition, which dis- 
close the facts in the same manner. The objection that the 
papers, being only entitled in the case of Elmore and Hicks, can- 
not be used in the case against Elmore alone, is technically cor- 
rect, and the order must be confined to that case. But from the 
view I have taken that the decree taken against Elmore in the 
case of Elmore and Hicks was irregularly entered, and must be 
set aside, it must follow that all proceedings founded 

278 upon that decree must fall with it *After the defendant 
has omitted to make his defense, as has been the case here, 
I interfere in this way with reluctanc^. But the case being pre- 
sented, I am bound to settle the practice of taking decrees against 
one of several defendants in this manner, either in one way or the 
Other; and of the inconvenience and irregularity of this course of 
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proceeding I entertain no doubt The final decree entered in 
this cause against Elmore must be set aside and vacated, leaving 
the order taking the bill as confessed against him, of force, so 
that no obstacle may exist to taking a decree whenever the cause 
shall be in readiness for a final disposition ; or if the complainant 
shall so elect, with leave to set aside the pro oonfeaso, and require 
an answer. 
Decree set aside. 

2a 
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Agnes McLean and others ▼. Jaoob L. Barton and others. 

Repeal of UmiUUioit act*. Whether hy Beotion three of the repealing act con- 
Ih tff< tained in the Revised Statutes of 1838 it was intended to continue in force the 

provisions of the acts of limitation repealed by that act, where the time had 
** begun to run,*^ or whether the time prescribed in the Bevised Statutes was 
Intended as the period at the expiration of which the suits should be 
barred, q^agre, (a.) 

Lapte of Hme, how taken advantage of. The statutes of limitation and lapse of 
tiu.e may be taken advantage of on demurrer. (6.) 



Isniar- 

tn. 

Ih 97V 
08 830 Lathee a bar to reUef, Where the action was not commenced for upwards of 



twenty years after the right of action accrued, and no disability or excuse for 
the delay was pretended, or new discovery of facts suggested, and both the 
person charged with committing the fhiud and his grantee were dead, the 
court refased to sustain the suit, by reason of the lapse of time, and held that 
the case could not be aided by proof of facts which were not put in issue by 
the pleadings, (e.) 

▲ court of equity wUl lend its aid to detect and redress a ftraud, notwithstanding 
the lapse of time ; but when the flraud is discovered the parties must act upon 
that discovery within a reasonable time. The party seeking redress should 
not wait until all those who were cognizant of the transaction have paid the 
debt of nature, and until no one is left to deny or explain the allegations, unless 
satisfactory excuse can be given for the delay. 

The bill in this case stated that in 1816 Robert Smart, now 
deceased, obtained by fraud a deed of conveyance of lots numbers 
61 and 62 in section three in the city of Detroit, falsely repre- 
senting himself to be the assignee of Catharine Bailey, the 
assignee of John Murphy, the assignee of David McLean, to 
whom the lots had been granted by the governor and judges of 
the Territory of Michigan, acting as a land board, but that the 
deed making said grant . was not delivered by the governor and 
judges to said McLean. 

(a.) statutes of limitation are to be construed to operate prospectively only, unless 
the contrary intent clearly appears. Harrison v. Mets, 17 Mich., 877. 

(&.) Followed in Oampau v. Ohene, 1 Mich., 400. 

(e.) See Campau v. Van Dyke, 16 Mich., 871 ; Disbrow v. Jones, fupro, 102, and 
cited in note. 
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The bill prayed for a oonyejance of the lots to the complain^ 
antBy the widow and l^al representattyes of Dayid McLean. 
The defendants pat in a general demurrer. 

A, D. jEVoMTy in support of the demurrer. 

1. Agnes McLean, the widow of Dayid McLean, has no appa- 
rent interest in the controversy, nor any equity as against the 
defendants or any of them, and therefore a general demurrer will 
lie to the whole bill. {S Paige, 836.) 

2. Under this demurrer, we rely on the statute of limi- 
tations ^as a bar to any relief " From the earliest ages, 280 
courts of equity hayis refused their aid to those who haye 

for an unreasonable length of time neglected to assert their 
claims, especially when the property in controversy has passed to 
subsequent purchasers. Although statutes of limitations do not 
extend to suits in chancery, yet courts of equity will acknowl- 
edge their obligation." (6 Peters, JflO; 6 lb,, 7i.) 

Vie bar from lapse of time need not be set up by demurrer, 
answer or plea, but may be suggested at the hearing, (i Bcdd- 
Vfin, 418, 419.) 

The statute of limitations may be urged as a bar of the remedy 
in the form of a demurrer. {4 Wash,, 639; 3 P. Wm's, 287; 2 
Mad. Ch., 246.) 

In 1 Peters, 360, and 3 Peters, ^ the court say, "that the 
statute ought to receive such a instruction as will effectuate the 
beneficial objects which it intended to accomplish — ^the security 
of titles and the quieting of possessions." (7 Johns. Ch,^ 90, 
122.) 

And courts give effect to its regulations upon equitable titles. 
(5 Mown, 112; 2 Joe. and WaL, 137, 191; 1 Sch. and Lef., 41S, 
428.) 

This suit should have been instituted within ten years from the 
fifth of November, 1829. (Laws 1833, pages 408, 409.) 

Now, if David McLean ever had any rights, they accrued, as 
appears by the bill, on the execution of the deed by the gov- 
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ernor and judges to Smart, dated 5th November, 1816. No new 
right accrued to the party subsequent to that time. 

3. It does not appear that McLean ever acquired title to the 
property, for it is expressly stated that the deed was never 
delivered. 

4^ It is not shown by the bill that McLean was entitled to a 
deed for a lot in Detroit. (JLawa 1820, page IJ^) 

Backus and Seaman^ contra. 

If a demurrer is general to the whole bill, as in this 

281 case, '''and there is any part either as to the relief or the 
discovery to which defendant ought to answer, the demar- 

rer, being entire, must be overruled. (^Mitf. PL, 3d Am. ed,, 2 US) 
The deed executed by the governor and judges, and their 
assigning and designating the lots as lots to be deeded to McLean, 
was in pursuance of the statute of the United States, and of his 
assignment to them, and also in full payment for his lot, and was 
therefore for a valuable consideration, and though not good in 
law for want of delivery, was good in equity to pass an equitable 
title to the premises to MeLean. ( Wadsworth v. WendeU, 6 Johns, 

We have alleged fraud on the part of Smart, and brought 
notice of the fraud home to the defendants, which vitiates and 
renders null and void the defendant's title. Equity grahts relief 
not only against deeds, writings and solemn assurances, but also 
against judgments and decrees obtained by fraud and imposition. 
(BeigcU v. Wood, 1 Johns Ch., 402; Bdmesly v. Powell, 1 Ves,, 
287; Heirs of Ware v. Brush, 1 McLean, 63Jr638.) 

282 * The statute of limitations of November 6th, 1829, on 
which the defendants rely to bar our action in ten years, 

was repealed April 6th, 1838, which repeal took effect August 
3ist, 1838. The second section of the repealing act, R. 8., page 
697, substituted the Revised Statutes, and the limitation therein 
provided. (R. 8., page 673^ section i.) We come within the 
first section, within the twenty-five years. 
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The eighth section of Revised Statutes, page 575, does not sub- 
ject us to the act of November 5th, 1829, because by the express 
terms of that section, "all causes of action accruing previous to 
the 31st day of August, 1838, shall be determined by the law 
under which such right of action accrued;" and our action 
accrued long prior to the passage of the act of November, 1889. 
(See Tapper v. Tupper, 3 Ohio, 387.) 

*We do not deny the position that courts of equity will 283 
carry into effect statutes of limitation (though they do not 
expressly apply to them) in all cases where the statute would be 
a bar at law, if an action at law was brought for the same subject 
matter. The decisions in 2d Jacobs ^ Walker, 191, 192; 7 
Johns. Ch.y lU-126; 5 Peters, ^70; 6 Peters, 71; are all put 
expressly upon the ground of the statute of limitations, and that 
the statute would be a bar to a recovery at law for the same sub- 
ject matter. 

A case cannot be found where mere lapse of time has been held 
a bar in equity, unless the lapse of time has been so great that 
the statute of limitations could be pleaded at law for the same 
subject matter, or a court of law would presume an extinguish- 
ment of the claim. Such was the express decision in 3 Peer Wil- 
liams, 287 ; and such seems to have been the grounds of the 
decision in all the cases, and particularly that in 7 Johns, Ch.^ 
lis, 122. 

If the statute were a clear bar, and could be pleaded as such, 
it is possible the defendants might take advantage of it by demur- 
rer; but they can take 'advantage of mere lapse of time, not com- 
ing within the statute of limitations, only on the hearing 
upon answer '*'as evidence that the plaintiff' rights have 284 
been extinguished by a conveyance. (H Peters, 152.) 

As to the lapse of time being. presumptive evidence of the 
extinguishment of the plaintifis' claims, see the case of Livings- 
tan V. Livingston, 4. Johns, Ch., 287^ ; such presumptive evidence 
plaintiffi have a right to rebut, which they would be precluded 
from doing if the lapse of time could be taken advantage of on 
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demurrer. The demurrer also admits the plaintifii' claims and 
rights as stated in the bill ; and the defendants are guilty of the 
inconsistency of admitting the plaintifi^' rights by the demurrer, 
and at the same time insisting that the lapse of time is presump- 
tive evidence of an extinguishment of these very rights which are 
thus admitted. 

Fraser, in reply. 

It is incontrovertible that the legislature, by the provisions of 
the Revised Statutes, intended to reserve to suitors the benefits 
of the statutes of 1820 and 1829 and all rights accruing under 
them. {Revised Latos, page 575, sees. 7 and 8; Latos of 18SS, 571^ 
see. 6 ; Jjawa of 1833, Jfi8, Jft9,) 

A reference to the provisions in regard to personal actions 
clearly manifests this intention. (Revised Laws, page 580, sees, 
25, 27,) 

And this view is fortified by the fact that the Revised Statutes 
are positive in their operation upon this subject, except so far as 
the old statutes are declared to be the governing rule as to past 
cases. 

In putting a construction upon the provisions of the Revised 
Statutes, the court must compare all the parts of the statute, and 
the different statutes in pari materia^ to ascertain the intention of 
the l^islature. And may even recur to the situation and history 
of the country to ascertain the reason as well as the meaning of 
many of the provisions of a statute law. 

It was clearly competent for the legislature to pass the act of 

1829 now relied upon, and its provisions are reasonable and 

proper, expedient and just, and are fully sustained by the highest 

authorities. (8 Mass., J^O ; 2 OalUs., Ul ; 3 Peters, 290, 276; 6 

lb., 464; 3 lb., 54.) 

285 *But independent of the statute of limitations, which, 

it is insisted, constitutes a perfect bar here, this court 

will refuse its aid to those who have for an unreasonable length 

of time neglected to assert their rights, especially when the prop- 
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eiiy has passed to subeeqaent purchasers. (^10 WheaUm, 152; 
9 Peters, il6,) 

This court will not entertain stale or antiquated demands, nor 
encourage laches and negligence, (i Story <m Equity, 50S^ and 

There is no time fixed when it operates in equity. (Baldtciny 
il9 ; 2 Sumner, 212.) 

It appears by the bill that the deed was never delivered by the 
governor and judges to the complainant's ancestor (McLean), and 
consequently no title vested in him in his lifetime. (5 Ifcuon, 60; 
12 Wend., 107, 108; 6 Oowen, 619.) 

The Chancellor. — This bill is filed to obtain the conveyance 
of lots Nos. 61 and 62 in section 3 in the city of Detroit 

The bill alleges that the lots in question were granted to David 
McLean by the governor and judges of the then Territory of 
Michigan, acting as a land board ; but that the deed making said 
grant was not delivered. 

That Robert Smart, now deceased, in December, 1816, obtained 
a deed of conveyance of the lots in question, representing him- 
self as assignee of Catharine Bailey, assignee of John Murphy,' 
assignee of said David McLean. 

It denies that McLean ever made any such assignment, and 
avers that the representations of Smart to the governor and 
judges were made to deceive them and to defraud the com- 
plainants. The first question raised under the demurrer is the 
statute of limitations. 

The statute of the 5th November, 1829, required all actions of 
thia kind to be commenced within ten yeare from the passage 
of the act. 

This act was repealed by the Revised Statutes, the repeal to 
take effect on the Slst day of August, 1838. 

The statute of the 15th May, 1820, required all suits of this 
character to be commenced within twenty years. The suit in this 
case was commenced on the 14th May, 1840. 

969 
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The existing law, section Ist, part 3d, title 6, Revised 

286 Statutes, provides '*'that " no person shall commence an 
action for the recovery of any lands, nor make any entry 
thereupon unless within 20 years after the right to make such 
entry, or bring such action, first accrued, or within twenty-five 
years after he or those from or under whom he claims, shall 
have been seized or possessed of the premises, except as hereinafter 
provided." 

But by the 8th section of the same statute, it is provided that 
** where the cause or right of action or entry shall have accrued 
before the time when this chapter shall take effect as law, the 
same shall not be affected by this chapter, but all such causes of 
action shall be determined by the law, under which such right 
of action accrued." 

The last section of the repealing act provides that "in any 
case where the limitation or period of time prescribed in any of 
the acts hereby repealed, for the acquiring any right or the bar- 
ring any remedy, or for any other purpose, shall have begun to 
run, and the same or any similar limitation is prescribed in the 
Revised Statutes, the time of limitation shall continue to run and 
shall have the like effect as if the whole period had begun and 
ended under the operation of the Revised Statutes." 

Whether this section intended to continue in force the provi- 
sions of the acts of limitation thereby repealed, where the time 
had " begun to run," or whether the time prescribed in the Revised 
Statutes was intended as the period at the expiration of which the 
suits shall be barred, is perhaps doubtflil. 

What time of limitation shall coniinue to run f I am inclined 
to the opinion, from the whole of the provisions of the statutes, 
that the intention of the legislature was to preserve the benefit of 
the statutes of limitation which were repealed. But whichever 
construction may be given will not, from the view I have taken of 
the case, change the result. 

Whatever right David McLean possessed accrued in 1809. 
All of. his right and title became vested in the present complain- 
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ants, upon his decease, and before the deed from the governor and 
jadges to &nart in Deoember, 1816. Their right of action then 
must have aocnied at that time. No new or other right has since 
accmed. 

There is no all^ation of any disability or excuse made or 
attempted for the. delay. 

*The second ground urged upon the hearing is the pre- 287 
sumption arising from the lapse of time. 

There seems to be now no doubt that the statute of limitations 
may be taken advantage of upon demurrer ; but whether the same 
rule holds in this case, there seems to have been much diversity of 
opinion. One of the earliest cases upon the subject b the case of 
DdoToine v. Broume, 3 Brown C. C, 6S5, The authorities are 
there collected in a note to the case made by Lord Reddesdale. 
The same learned judge afterwards in commenting on this case in 
Hovenden v. Lard Annesley, 2 Sehoales & Lefroyy 637, says : " In 
the case of Lard Delaraine v. Browne, an attempt was made to 
take advantage of the length of time by demurrer. The deci- 
sion of that case as reported by Brown, does not convey much sat- 
is&ction to my mind; and perhaps the note which follows will 
account for the judgment of the court being delivered somewhat 
in a hurry. . 

"The first judgment as reported is hardly intelligible, and then 
there is an explanation given next day ; it is however, rather con- 
trary to what Lord Kenyon determined in Beckford v. Closef 
which is cited in that case. This arose perhaps from Lord Thur- 
low not having, under the peculiar circumstances in which he 
stood, sufficiently considered that this was matter of the law of a 
court of equity. Lord Kenyon held that a demurrer to a bill, 
because it did not show a good title to redemption within twenty 
years, was a good demurrer. Why ? Because it was a rule of the 
court that no redemption should be allowed after twenty years, 
and therefore the party should be put to bring his case within 
that rule. Lord Thurlow's opinion was given in a hurry ; and 
many cases were then pending, in which much injury might have 
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arisen to the parties if the judgments had not then been given ; 
but it seems to me that Lord Kenjon's opinion was perfectly ten- 
able on Lord Thurlow*s own qualification ; that is, that when a 
party does not, by his bill, bring himself within the rule of the 
court, the otlier party may by demurrer demand judgment, 
whether he ought to be compelled to answer. If the case of the 
plaintiff as stated in the bill will not entitle him to a decree, the 
judgment of the court may be required by demurrer whether 
the defendant ought to be compelled to answer the bill ; that I 
take to be the matter of the law of a court of equity to be 

288 decided '''according to its rules and principles. However 
it is clear that in this case of Lord Deloraine v. Broume, 
Lord Thurlow was anxious that his overruling the demurrer 
should not be considered as deciding upon the case ; and the cause 
never came on again, Lord Deloraine being advised that the 
length of time was a bar.'' 

In the case of Cholmondeley v. Clinton^ 4 Bligh, 1, it is held 
that where there has been an adverse possession, not accounted 
for by some disability, for more than twenty years, a court of 
equity ought not to interfere. 

In the case of Tuttle v. Willson, 10 Ohio, 26, it is said : " It is 
indeed well settled, that a statute of limitations will now be 
applied in equity where it would bar the claim at law. {1 Story's 
Eq,, 502; 2 Story's Eq,, 7S5 ; 6 Peters, 66.) The complainant 
filed her petition in 1838, a period of twenty-three years having 
elapsed after her cause of action arose, and, in our view, the 
statute is a bar to her claim. But if it were otherwise, the stale- 
ness of the demand would be fatal to its farther prosecution, and, 
independent of the act of limitation, afibrds a complete defense. 
Where rights are unreasonably neglected, the presumption is legiti- 
mate of an intention to abandon them. ' Nothing,' says Lord 
Camden in Smith v. Clay, 3 Brown Ch, Cases, 64O, ' can call forth 
this court into activity, but conscience, good faith and reasonable 
diligence: where these are wanting the court is passive, and does 
nothing. Laches and neglect are always discountenanced, and 
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therefore, from the beginniDg of this jarisdictioD, there was always 
a Hmitation of salt in this court' 

*' This language of Lord Camden is cited with approbation bj 
the supreme court of the United States. (9 Peters^ 416.) In 7 
Ohioy 62, the same principle b also recognized by this court" 

Demurrers have been uniformly allowed to bills to redeem after 
the lapse of 20 years. 

In the case of Havenden ▼. Lord Annesky, before mentioned. 
Lord Reddesdale says : 

*' This brings me to consider the case finally in another point of 
▼lew, supposing the plaintiff might have had relief on the ground 
of fraud, if he had pursued his title with due diligence, the answer 
is, it appears that the alleged fraud was discovered by the 
party at '*'least so long ago, that, in 1735, a bill was filed, 289 
imputing fraud, and impeaching the transaction on the 
same ground. Therefore, the position that fraud is not within the 
statute, because it is a secret thing, which cannot be discovered, is 
not applicable to this case ; for the fraud imputed in this case is 
represented in the bill of 1735 ; that is, it is there stated that the 
release was a release which the party conceived he had a right to 
impeach on the ground of fraud, and for that purpose to obtain 
from the opposite party a discovery of all the facts and circum- 
stances demonstrating the fraud. This was known to the person 
claiming in 1735. Therefore, whatever right of action might 
have accrued on discovering any particulars of the fraud different 
from what were apparent in 1726, must be taken to have accrued 
in 1735 ; but was not pursued in 1794, a period of near sixty 
years after the first bill filed. I hold it utterly impossible for the 
court to act in such a case. A court of equity is not to impeach 
a transaction on the ground of fraud, where the fact of the alleged 
fittud was within the knowledge of the party sixty years before. 
On the contrary, I think the rule has been so laid down, that 
ever^ right of action in equity that accrues to the party, what- 
ever it may be, must be acted upon at the utmost within twenty 
years." 
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That the presumption arising from lapse of time may be taken 
advantage of upon demurrer, is settled also in the case of Lwingt- 
ton V. Livingston, 4 Johns. Ch,, 299 ; where Chancellor Kent says : 
'^ The difference between this case and the one decided yesterday 
is very material ; here is a demurrer to the whole bill, and the 
great lapse of time taken as one ground in support of it, whereas 
in the other case the defendant, by his answer, admitted the cov- 
enants to pay and put his defense on counter claims." And 
effect was given to this defense under the demurrer. The bar 
from lapse of time is a conclusion from acquiescence, an infer- 
ence from facts, which need not be set up by demurrer, answer or 
plea. (1 Baldwin^ 4^S,) 

Where there are such conflicting authorities, I feel myself at 
liberty to adopt the rule that appears to me the most reasonable 
and convenient. What is the case now presented to the court ? 
Here has passed by a period of upwards of twenty-three years. 
No disability or excuse for this delay pretended ; no new dis- 
covery of fraud suggested. 

290 *The parties lie by, until, as appears from the bill. 
Smart, the party charged with having committed the 
fraud, is dead. Campbell, his grantee, is also dead. No one is 
left to answer these charges. If the lapse of time ought to bar 
this stale claim, I see no reason or propriety in compelling 
these parties further to pursue this litigation. If any dis- 
abilities existed, it would have been easy to have stated them. 
If fraud has been recently discovered, it should have been so 
alleged. 

And this allegation not having been made, the case cannot be 
aidea by proof, for the proof to be admissible must be founded on 
some allegation in the bill and answer, (i McLean^s Rep.^ 
4S9.) 

A court of equity will lend its aid to detect and redress a fraud, 
notwithstanding the lapse of time, but when the fraud ii dis- 
covered, the parties must act upon that discovery within a reason- 
able time. The party seeking redress should not wait for a period 

S64 



FIRST CIRCUIT. 290 



MeLeaa V. BaitoB. 



of between twenty-three and twentj-fonr years, until all those 
who were cognizant of the transaction shall have paid the debt of 
nature, and no one is left to deny or explain the allegation, with- 
out giving any excuse for this delay. 
Demurrer allowed. 
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William Brown v. Solomon Gtardner and others. 

InjuncUon <igainst publie QfflcerB, The ground on which equity interferes to 
restrain public officers who are acting illegally, is to prevent great and irrepar- 
able mischief. It will not interfere if the injury is slight or doubtftiL 

Where a bill was flied and preliminary injunction obtained to restrain commissioners 
of highways fVom laying out a highway through the orchard and garden of 
complainant in violation of the statute, and it appeared that the road waa 
actually opened before defendants had notice of the injunction, the bill was 
dismissed. 

JurUdietion for one purpote retained for another. The court, being satisfied that the 
defendants had acted in good fiuth in laying out the road, reAised to retain the 
bill for the purpose of giving damages to complainant, (a.) 

Bill filed March 5, 1839, for an injunction to restrain the 
defendants from laying out and working a highway. 

The hill states that the complainant is owner and possessed of 
certain messuages or farms in the town of Cottrelville, county 
of St. Clair ; that he has improved and cultivated said farms for 
many years past ; that he has a garden on one of said farms which 
he has cultivated for more than twenty years, all of which time it 
has been used exclusively for that purpose ; that he has a garden 
on the other of said farms, which he has prepared and cultivated 
for more than a year past ; that there is a grove of maple trees on 
one of the farms which he has cultivated and used for a sugar 
orchard ; that he has also an orchard on one of the farms of more 
than the growth of four years. 

That in the month of August, 1838, defendants, who are com- 
missioners of highways of Cottrelville, proceeded to lay out a 
road upon and across complainant's farms and through said gar- 
dens and orchards ; that complainant forbid the laying out and 

(a.) As to retaining the case for an assessment of damages when the principal relief 
sought is denied, see Carroll v. Rice, WaL Ch., 573; Hawkins v. Glermont, 16 Mich.» 
611 ; Whipple v. Farrar, 8 Mich., 438. 
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working said road, and denied the right of defendants to lay out 
or open th^ same. 

States that the commissioners of highways have ordered the over- 
seers of highways to cause the highway so laid out to be 
worked and opened. *That in the month of February, 292 
1839, they actually commenced working the road, and 
to open the same through the said farms, orchards and gardens. 

The bill chaiges that defendants did not pursue the course 
pointed out by the statute in laying out said highway. Charges 
that the necessity of said road was not certified by twelve respect- 
able freeholders sworn by an officer duly authorized to administer 
oaths. Also that the jury was not duly summoned and drawn, 
and free from all legal exceptions, and were not duly sworn by 
an officer authorized to administer oaths, to assess complainant's 
damages, and that the jury assessed no damages to complainant 
Also, that the road would be more than two hundred dollars dam- 
ages to complainant,^f worked through his orchards, gardens, etc., 
and that the damages in destroying his shade trees, etc., would be 
irreparable. 

The bill prays for injunction, and that defendants pay dam- 
ages and costs of complainant 

The answer states that defendants were duly elected and 
qualified as commissioners of highways for the said township 
of Gottrelville, that defendant Ward was also county surveyor, 
that they had full and lawful authority to lay out said road. 
Admits complainant is possessed and owner of the messuages 
and farms, and that he has cultivated the same for many years 
past. States that in consequence of the old road becoming 
impassable, owing to its having been washed away by the water, 
it became necessary to lay out and establish a new road in said 
town. That the old road was duly and legally discontinued, and 
application having been made by twelve respectable freeholders 
of said township, certifying upon oath that such road was neces- 
sary, defendants, as commissioners, ordered and directed a new 
road to be opened, laid out and established, which necessarily 
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crossed the &rms of said complainant in the bill alluded to. That 
the order was made and entered on or about the twenty-first day of 
August, 1838. 

That in NoTcmber, defendants gave complainant notice to 

remove his fences, etc., which he neglected to do, that defendants 

then directed the fences to be removed and road to be opened. 

That before doing so they applied to David Cottrell, Esq., 

293 a justice of the peace of *said township, to obtain a jury 
to assess plaintifi*'s damages. That the justice issued his 
warrant to a constable of the township of Clay to summon nine 
jurors in a township other than Cottrelville to assess complainant's 
damages ; that complainant had due notice of the time and place, 
and attended ; that on or about the third day of March, 1839, the 
said justice drew by lot six jurors ; that they were duly sworn to 
assess the damages, and after having viewed and examined the 
premises they returned a verdict that complainant was entitled to 
no damages, which verdict was certified by the justice and 
delivered by him to defendants. 

The answer further states that after the verdict of the jury, 
defendants ofiered complainant twenty-five dollars for his dam- 
ages, which he refused; that complainant appeared before the 
jury and claimed a much higher Bum. 

The answer denies that the new road goes through any orchard 
on the premises of complainant of the growth of four years, or 
through any garden that has been cultivated four years or more. 

Admits that on a small portion on front of one of said fiEtrms 
which has never been under any inclosure, but forms a part of a 
large field on the site of said road, the complainant or his tenants 
might, on two or three occasions, and not oftener, as defendants 
have been informed, etc., have raised a few potatoes and other 
vegetables, etc., but denies that it was then or ever has been 
exclusively occupied as a garden. 

Denies that there is any orchard or garden on the site of the 
new road, but admits that the new road passes through a grove of 
maple trees on one of said fiirma. 
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Admits that oomplainant forbid defendants, and denied their 
right to lay out said road. 

States that before the service of the injunction, or any knowl- 
edge thereof, the road had been opened ; that the only damage 
done was the cutting down of several of the maple trees. 

The case was brought to a hearing on pleadings and prooft. 

Harrington and Emmona^ for complainant. 

*1. The court of chancery has undoubted jurisdiction 294 
where public officers are proceeding illegally and improp- 
erly under a claim of right to injure the property of individuals, 
to restrain them from proceeding by injunction. (^Cooper v. 
Alden, antCy 96; Devaux v. (My of DetrofU^ ante, 98; 6 Paige, 88; 
JJ., 262.) 

The statute (Laws of 1883, page 108, sec. 16) provides that it 
shall not be lawful for the commissioners of highways to lay out 
any road through any orchard or garden without the consent of 
the owner thereof, if such orchard shall be of the growth of four 
years, or such garden shall have been cultivated as such at least 
four years before such highway or road shall be laid out 

The Revised Statutes of 1888 (page 121, sec 4) contains the 
same provision. 

The bill states that the commissioners of highways of the town 
of Cottrelville were proceeding to lay out and open a road or 
highway through complainant's garden, which he had cultivated 
as such for more than twenty years, all of which time it had been 
used exclusively for that purpose ; also through an orchard of 
more than four years' growth. 

This allegation clearly gave the court of chancery jurisdiction, 
and it properly exercised that jurisdiction in granting the injunc- 
tion to restrain the opening of the road through complainant's 
orchards and gardens. 

2. Where the jurisdiction of the court of chancery has once 
rightfully attached, and the equity which gave the jurisdiction has 
subsequently been defeated or destroyed, the court will retain its 
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jurisdiction and do justice in the premises, although there may be 
an adequate remedy at law. {1 Johns, Ch,, ISl; 2 Storrfa Eq., 
lOJr-lOd ; 1 Fanbl. Eq., " 69 " noU (2), and authoHHes there cited.) 

3. The jurisdiction of this court in the premises is conceded ; 
and the complainant has waived no right to ask relief in this 
court. 

First The objection to the jurisdiction of the court, that the 

complainant has an adequate remedy at law, should be made by 

plea or demurrer, or should be distinctly stated in the answer. 

(WisiDcUl V. HcUl, 3 Paige, SIS,) No such objection is made by 

the answer in this case. (See also 4 PO'ige^ 399.) 

295 *Secend. The complainant has waived no right to ask 
relief in this court. 

There is an express averment in the bill which is admitted by the 
anstoer that the complainant never gave his assent, but alvjaye 
remonstrated against the laying out and working of the road, and 
denied the right of the defendants so to do. 

296 *Did the appearance of the complainant before the 
jury, when notified by the commissioners to appear, waive 

by implieatian a right, which he positively, expressly, and at all 
times insisted upon, as admitted by the answer ? 

The commissioners are the sole judges of the necessity or pro- 
priety of laying out the road. The province of the jury is to 
judge only of the amount of damages. Suppose the complainant 
had objected to their assessing the damages, such objection would 
have availed nothing, for they had no power to judge of the 
necessity or propriety of laying out the road. The jury cannot 
lawfully decide that there shall be no road when the commis- 
sioners have determined there shall be one. (11 Pick. Rep.^ 
269.) 

It was also held in the case of Hinckley et al., 16 Pick., 447, that 
the appearance of the town, before the jury ordered by the com- 
missioners to assess damages, was not a waiver by the town of the 
objection that they had not notice. And the reason given in that 
case b that the jury could not have acted upon such objection. 

t70 
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A. D, Fnuer, for defendants, 

1. Contended that this court had no jurisdiction of the case ; 
that the statute (i^. &, 125, see. 30) gives a remedy to a party 
who conceives himself aggrieved, by an appeal, and that where 
the statute provides a remedy this court will not interfere. (7 
Paige, 155; 19 F«., U8 ; 6 Wend., 566; i Cow,, 202; 3 Paige, 
573; 1 lb., 114; 10 Wend,, IH.) 

2. As to what constitutes an orchard within the meaning of the 
statute, see 23 Wend., 360. 

3. The evidence on the part of the complainant is not sufficient 
to outweigh the answer of the defendants and their testi- 
mony. It *is the province of the chancellor to weigh the 297 
testimony and decide upon it (See 1 Bailey's Rep., 386; 

lb., 514.) But even if the allegations in the bill were well founded, 
it is shown that the complainant waived all objections on that 
ground by preferring his claim for damages. (See 1 Ooiop.f 410; 
2 ChiU. Ch. Dig., 1342-1344 ; ^ SUl Ch., 7 ; lb., 4^6.) 

4. Chancery will not, except under particular circumstances, 
as there may be upon a bill for a specific performance of a con- 
tract, direct an issue or a reference to ascertain damages. (17 Ve8., 
277, 278 ; U lb., 128 ; Fanbl. Eq., 59 ; 2 Story's Eq., 107, 109.) 

The cases of Denton v. Stuart, 1 Cox, 258, and Qreenaway v. 
Adams, 12 Ves., 395, are overruled so far as the principles there 
laid down are not reconciled with the case in 17 Ves., 277, 278. 

In a case where it would be difficult to ascertain the injury 
resulting from the breach of a contract or the sum in damages by 
which the injury might be compensated, this court will not them- 
selves ascertain the injury nor the damages, nor direct an issue 
quantum damnificatus. (9 Oranch, 456; 2 Story*s Eq., 104-109; 
4 Johns. Ch., 560 ; lb., 195 ; 1 Cow., 755 ; I4 Ves., 129 ; 17 lb., 
278-285; 1 &A. and Lejroy, 25; 5 Johns. Ch., 194, 195; S 
Meriv., 248 ; 4 Johns. Ch., 560.) 

The Chanoellob. — ^The bill in this case was filed to restrain 
the defendants, commissioners of highways for the township of 

m 
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Gottrelville, from openiDg a highway through premises, a part of 
which the complainant alleges had been used for a garden for 
some twenty years, and a part as an orchard of more than four 
years' growth. 

The bill was filed under the provisions of the statute inhibiting 
any road from being laid out without the consent of the owner 
through any orchard of more than four years' growth, or garden 
which had been occupied as such more than four years before the 
la3ring out of such road. 

The answer of the defendants, inhabitants and officers of said 
town, expressly denies that the said road was laid out or opened 
through any such garden or orchard. Proofi on both sides have 
been taken. 

It is singular that in relation to a matter of &ct which 

298 from its very ^nature we would suppose must be apparent 
one way or the other, we should meet with such direct 
contradiction as is found in the bill and the answer. 

The proof, however, to some extent, but not altogether, explains 
it. I shall not undertake to go through with the entire mass of 
testimony taken in this cause. With regard to what is called in 
the evidence the lower farm, it does not seem to me that the road 
can be considered as passing through an orchard of more than 
four years' growth within the meaning of the act. 

The statute must receive a reasonable construction. The object 
of it was to protect orchards from being cut up and severed with- 
out the consent of the owner. But one small tree and one broken 
stump, and those as it would seem of less than four years' growth 
when the road was laid out, and detached from the trees in an 
orchard adjoining, were included in the road. 

There is some evidence of an intention to continue the appro- 
priation of this ground for the purpose of an orchard. But where 
the &ct is one of so doubtftil a character, and the injury so Uight, 
it does not seem to me that the court for this cause is authorized 
to retain this suit, and close up this road which has been laid out, 
made and fenced, or award an issue quantum damnyioatua. 

m 
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Ai^ tf' ikke sirdeii an the DT)T>er iaarm there k f»oiDPwhat irmre 
difijcuity. Jti&DT respect&Die vimease* Te?iiimr in the iminwiiatJe 
xicinitT aar thai the ^ouiKk in questioii have not hf*n iwen tor a 
gurdeu. OtheR' ?wear positiTeir thai they have heec <^^ wse^i for 
fleveni] TeBZE. J am inclined to tiiink. after a careful eXM^iina- 
tioii a: tiie tesumonv, thai the new road d<:le^ encroach f»ome thirlT 
fees in the widest piaoe up<m wiiat the last wimesMs mean when 
ther gpeak of a ^ardoi. 

Some eulinarr ve5»etahie^ have been Tai?«ed on diffeiTtni portions 
of thi^ piece of ground for many years : whether it has heer. «o 
Ufled every year i§ very douhtfui. The «u»e portions of the 
ground do noi seem to have been occupied for these puTpo<»es each 
year. And from tiie teeiimony ii would seem not to have h^en 
very carefully cultivated, or tt« have produced mucii. And this 
explains the t^timony of those witnesses residiiur in the immedi- 
ste neighborhood, who testi^ tbat the road does not paas through 
SDT garden. From the manner in which this ^rround has 
been used, tiie manner in which ii was found, "^or ratiier 299 
from the fact that during a portion of the time it has 
been partially without a fence, it is doubtful whether it can be 
called a garden within liie meaning of the act. It would appear 
tbat it was not regularly inclosed, and set apart as a garden. Bat 
admhxing that by possihility it may be regarded as a garden, 
within the meaning of the ad, does this present snch a case as 
calls i^Km this court to interfere, wben if the complainant is enti- 
tled to anv remedv, tbe courts of law can afford the same relief 
which 16 now sought here? The injuiy, if any, is very slight. 
Some of tbe witnesses aay that the complainant has sustained no 
injury ; aU place the damages at a small sum. The jury who 
were impanneled to assess the damages found that tbe complain- 
ant would sustain no injury. 

The jurisdiction of this court to interfere, and restrain public 
officcT B who are acting illegaUy to the manifest injury of others, ta 
well settled. But the grounds on which this court interferes in 
8och cases is to prevent great or irreparable injory. Such is not 
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the case here. The road was laid out and opened before the ser- 
vice of the injunction. There is nothing in the case from which 
to infer that the commissioners acted in bad faith or intended 
any wanton yiolation of the rights of the complainant. The indis- 
pensable necessity for a change in the locality of this road is 
established. I find no evidence of unfairness or partiality in the 
summoning, or the conduct of the jury summoned to assess the 
damages. But it is argued that as the court has acquired juris- 
diction for the purpose of granting the injunction, it should retain 
it for the purpose of giving damages to the complainant. It 
would be competent for this court so to do. It is sometimes done. 
In a clear case of gross and wanton injury by public officers, 
under color of their office, if the purposes of justice would be 
better subserved than by sending the complainant to a court of 
law, I should be disposed to do so. But in a case like this, when 
the officers seem to have acted in good faith, when it is doubtful 
whether any trespass has been committed, and when, if it should 
be so found, the damages, if any, must be very trifling, and a 
court of law can afford the complainant an adequate remedy, I 
do not think this court is called upon to keep these defendants 
here, and send an issue to the county of St Clair, first to try the 
fact whether the land in question was a gard^i or not, and then, 
if so found, to assess the damages. 

300 *The convenient administration of justice will be better 
subserved by leaving the complainant to his suit* at law 
in the county where the lands are situated, and where the wit- 
nesses reside. 

Bill dismissed. 
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Whitney Jones v. Wing and Dean. 

Denidlt by answer^ Juno made. Where an allegation is made in the bill with diven 
circumstances, the defendant should not by his answer deny the allegation 
literally as laid in the bill, but should answer the point of substance positively si" ^i 
and certainly. 

JVaiMf, tetting aside c<nUraet /or, A stock of goods was exchanged by complainant 
for land, which defendants represented to be pine lands, having a certain large 
quantity of pine timber standing thereon. Complainant had never seen the 
land, and relied upon these representations. It turned out that there was pine 
on but about one>fourth of the land, and on that only about half the quantity 
represented. The court decreed the contract rescinded, that the unsold portion 
of the goods be re-delivered to complainant, and that he be paid for those sold, 
and have a lien on the land as security until the payment was made, (a.) 

I'aUe representations : Scienter, Where the representations on which a party relies 
are untrue, it is immaterial whether the party making them knows them to be 
BO or not ; the effect upon him being the same in either case. (&.) 

Bill to rescind a contract on the ground of fraud. The state- 
ment of the case is sufficiently given in the opinion of the court. 

Pra^ and Leey for complainant 

The conduct of the parties shows the merits of the case. The 
complainant, so soon as he saw the lands, told the witness, Lyon, 
that he had been cheated, and. would have redress, and immedi- 
ately on his return to Marshall, and meeting the defendant. Dean, 
he asserted his rights, declared himself to have been injured, and 
that he should apply to the laws for redress. 

This he has done, and what is the duty of this court? 

No complex questions of artificial rights at law arise to inter- 
fere with the direct application of the principles of equity. The 
jurisdiction of the court is unquestioned; e'quity will always take 

(a.) For another case of setting aside a land purchase for firaudulent representa- 
tions, see Rood v. Chapin, Wal. Ch., 70. 

(&.) See Converse v. Blumrich, 14 Mich., 109; Beebee v, Toung, 14 Mich., 186; Tong 
V. Marvin, U Mich., 60; Comstook v. Smith, 20 Mich., 888. 
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cognizance of fraud, and grant relief where it is proven to exist 
The peculiar and special power of the court is also properly 
invoked in compelling an account of the property received, and a 
canceling of the conveyance to the complainant. 

The fraud in this case was in a material point ; the com- 

302' plainant ^trusted to it and was misled. He is therefore 
entitled to relief. {6 Ves„ 173 ; 1 Bro. Ch,, 546 ; Jacob's 
Rep., 178; 1 Fonbl Eq. B., 1 Ch., ^^S ; 1 Story Eq., 201,) 

Whether the defendants knew their representations to be false, 
or made the assertions without knowing whether they were true or 
*false, is immaterial, for the affirmation of what one does not know 
or believe to be true, is equally in morals and in law as unjustifi- 
able as the affirmation of what he knows to be positively false. 
(Aiiislee v. Medlycott, 9 Ves,, 21; Graves v. White ^ Freem,, 67 ; 
Pearson v. Alorgan, 2 Bro. CL, 389,) And even if the party 
innocently misrepresents a fact by mistake it is equally conclusive ; 
for it operates as a surprise and imposition on the other party. 
{2 Bro. Ch. R., 389 ; 10 Ves., 475 ; 1 Yes, and B,, 355; 3 Ves. and 
£., 111.) 

Fraud and damage coupled together will entitle the injured 
party to relief in any court of justice. (7 Johns. Ch,^ 201,) 

Oeo. Woodruff, for defendants. 

303 *If the representations of the defendants were not 
fraudulent, then the bill is not sustainable. If what the 

defendants said is consistent with a mistaken judgment as to the 
quantity of pine and a water power, and a fraudulent intent and 
act is not clearly proved, the complaint is not made out, and no 
rule of equity can be shown which will relieve the complainant 
from making out a clear case of positive fraud in this case. 

The statement must be of fact and not of opinion. {1 Story's 
Eq., 206.x 

The Chancellor. — ^The bill in this case charges that 

304 the complainant "^(a resident of New York) on the Ist of 
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October, 1839, had at Marshall, in this State, a large quantity 
of goods. 

That Wing and Dean (the defendants) were then merchants at 
Marshall, and that the complainant intrusted a part of the goods 
to them to be sold on his account. 

That they proposed to buy the goods of the complainant, and 
pay for them in lands in the county of Clinton, and with a view 
to induce the complainant to take the lands, made to him the fol- 
lowing representations : That of the one thousand two hundred 
acres, the northern six hundred and forty acres were the most 
valuable pine lands in the State ; that they would average from 
seventy to ninety trees per acre, and those from two and a half to 
five feet in diameter. That they had actual knowledge of the 
quality of the lands from their own examinations, and that they 
would warrant there were forty trees per acre on the six hundred 
and forty acres. And that they also stated that there was a good 
mill site, by which a fall of six or eight feet could be obtained on 
Maple river. 

The sale was consummated on the eighteenth of December ; the 
complainant soon after went to examine the lands, when he found, 
as is alleged, that out of the six hundred and forty acres there 
was not more than one hundred and fifteen acres of pine timber. 

The complainant returned to Marshall in the month of Feb- 
ruary following, and saw the defendant Dean, to whom he imme- 
diately represented that he had been defrauded, and demanded 
restitution, which was refused. 

The principal point in the case is as to the representations made 
respecting the quality of the lands. 

The answer of the defendants admits the sale of the goods for 
the consideration stated in the bill. They deny that they repre- 
sented the six hundred and forty acres as the most valuable pine 
lands in the State, and that they would average from seventy to 
ninety trees per acre, and that they would warrant there were 
forty pine trees to the acre, from two and a half to five feet in 
diameter, on the whole six hundred and forty acres. It is proper 

m 
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here to say, that the answer m this respect is not entirely 
satisfactory. If an allegation is made with divers circum- 
stances, the defendant should not deny it literally ae laid 

305 in '''the bill, but should answer the point of substanoe 
positively and certainly. 

The defendants in their answer further say, that of the eight 
lots they stated that four certainly had pine timber on them, on 
another they thought there was pine» but were not sure ; that they 
had examined five, perhaps six, of the lots the summer before, 
but had not examined the other two. That in December, 1839, 
they told the complainant in the presence of Samuel Camp and 
R. B. White, that, as they thought, there were forty pine trees on 
an acre on the land where the pine grew. There are other alle- 
gations in the bill, which are totally denied. There is a great 
discrepancy between the bill and the answer, and we are oom- 
pelled to resort to the testimony, to ascertain the character of the 
representations concerning the land which is the principal subject 
of controversy. 

The answer of the defendants refers to statements made in the 
presence of White and Samuel Camp. Mr. Camp says " that Mr. 
Dean stated that that land of theirs up north would average from 
sixty to ninety pine trees per acre, from two and a half to five 
feet through, and from sixty to ninety feet to the limbs; and this 
conversation was had but a day or two before the bargain was 
consumpiated." This testimony is substantially corroborated by 
that of White, and in some respects the testimony of White is 
still stronger. On being asked wHat proportion of the lots did 
Wing and Dean represent as having pine on them, he replied 
that the expression was unqualified ; and it was that the pine 
lands would have from sixty to ninety trees to the acre ; and one 
of the defendants said he thought he would not be afraid to war- 
rant forty trees to the acre. On being asked if the defendant 
referred to the whole or a part, says he did not refer to any par- 
ticular part. 

The testimony of George £. Savage alone sustains to some 
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extent the ground taken in the answers. He left Marshall some 
time before the conversation referred, to by Camp and^ White, and 
before the bargain was closed. He was examined a long time 
after the transaction took place. But admitting his testimony to 
be substantially true, if the testimony of Samuel Camp, White, 
and Hermon Camp of subsequent conversations is also taken as 
true (and I do not see how it can be avoided), it would not change 
the result. 

*The testimony of Hermon Camp of the conversation 306 
which took place at the time of the delivery of the deed 
is important. At this time, it would appear by the testimony of 
this witn^, the defendants assured the complainant that there 
were six hundred and forty acres of good pine land, which would . 
average forty trees to the acre. He further states that Jones said 
he had never been on the land, and that he depended on the state- 
ment of the defendants. 

There can be no doubt that the lands turned out to be very 
different from such lands as the complainant would naturally 
have been led to expect from these representations. The wit- 
nesses vary somewhat as to the quantity of pine lands. One of the 
witnesses states that there may be in all one hundred and seventy 
acres of pine, but of a quality inferior to the representations. 
Another from one hundred and eighty to one hundred and eighty^ 
five, averaging from eighteen to twenty-two trees to the acre. 
Another witness states the quantity at sixty acres of good pine. 
The other witness, Lyon, says there may be one hundred acres of 
pretty fair pine land, averaging about twenty trees to the acre. 

It would seem that but about one-fourth of the land has pine 
timber upon it, and upon this not much more than half the quan- 
tity which the complainant would have been led to expect from 
the representations made ; and the complainant was a stranger, 
who had not seen the lands, and who relied upon the representa- 
tions of the defendants. Whether these representations were 
made knowing that they were untrue, or were made without 
knowing whether they were tirue or false, the effect upon the com- 
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plaiDEDt 18 the same, and the consequence which must foUow'must 
be the same. 

The complainant, as appears from the case, trusted to them and 
was misled. Some other points were made in the case, but as 
their consideration cannot vary the result, it is not necessary 
further to refer to them. 

The only doubt I have had in the case has resulted from a 
slight degree of suspicion from the great degree of confidence 
which seems to have been reposed in the defendants by the com- 
plainant, that he may have seemed to rely on these representa- 
tions, with a view to a resort to this mode of redress ; but there 
is not sufficient shown in the case to authorize this conclu- 

307 sion, and I think it is not so ; and *there is no alternative 
left to the court but to declare the contract rescinded, and 
to decree a re-delivery of the remaining portion of the goods to 
the complainant, and award the re-payment to him of the value 
of the goods which have been sold by the defendants, and to 
decree tluit until this payment shall be made he shall retain his 
lien upon the lands as a security for the amount due him for the 
goods which have been sold. 

Decree accordingly. 
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Austin Wales v. The Bank of ICichigan. 

Officers of bank^ powers of. Where a note is made payable at a bank, it is within the 
ordinar}' scope of the powers of the bank olBcers to receive other notes as col- 
lateral, on the understanding that they should be placed in the bank for collec- , 

tion, and that when a sufficient amount should be collected thereon for the ^ ^^ 

purpose it should satisfy the first note, (a.) 

Relief against Judgment, Where a party is ignorant of the facts which constitute a 
defense at law until after Judgment is rendered against him, he may have relief 
in equity. (6.) 

The bill in this case states that complainant indorsed for the 
sole benefit and accommodation of one Wessel Whitaker, a note 
made by him dated July 5th, 1837, payable ninety days after date 
to the order of E. T. Clark and Isaac O. Adams, at the Bank of 
Michigan, for the sum of $1,000. That the note was indorsed by 
Clark & Adams as first indorsers, and Whitaker delivered to com- 
plainant, to secure the complainant for indorsing, one note for 
$600 or thereabouts, and another note for $1,391.36, with authority 
to collect a sufficient amount 'on these notes to indemnify com- 
plainant for his indorsement. That this agreement was communi- 
cated to £. P. Hastings, President of the Bank of Michigan ; and 
the notes were placed in his hands to be so collected and applied. 
Complainant was sued on his indorsement, and May 1st, 1839, 
judgment was rendered against him for $1,131.21, and fi, fa, was 
issued thereon. That after the^i. fa. had been issued, upon inquiry 
at the bank, complainant ascertained that the note for $600 had 

(a.) As to the powers of bank officers in general, see Farmers^ and Mechanics' 
Bank v. Troy City Bank, 1 Doug. Mich,, 457; Kimball v. Cleveland, 4 Mich., 606; 
Peninsular Bank v. Hanmer, 14 Mich., 208. 

(&.) See Wright v. King, antCy 12; Mack «. Doty, post^ 366; Burpee v. Smith, Wal. 
Ch., 327 ; Wixom v. Davis, Wal. Ch., 15 ; Roberts v. Miles, 12 Mich., 297, for other 
cases in which have been considered the circumstances under which equity will give 
relief to a party after Judgment against him at law. And as to the granting by a 
court of equity of a new trial at law, see Morria v. Hadley, 9 Mich., 278. 
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been collected, and the amount had not been applied. That the 
bank had let Theodore Romeyn have the $1,391.36 note, and had 
taken from him an agreement to pay the amount due thereon in 
sixty days, to which agreement complainant never assented. 

The bill prayed for a perpetual injunction, and for a release 
and discharge of the judgment against complainant, and for other 
relief 

To this bill the defendants demurred. 

309 *Joy & Porter, in support of demurrer, cited 6 Peters, 
61; 1 Johns, CA., -^, 320, 465; 2 lb., 228. 

D. Chodwin, contra, cited 6 Peters^ 99. 

The Chancellor. — The grounds taken in support of the 
demurrer are these : 

1. That Mr. Hastings, then president of the bank, was acting 
as the agent of Wales, and not in behalf of the bank. 

The question now presented is upon demurrer, by which the 
allegations in the bill for the purpose of this decision must be 
taken to be true. 

The allegation is, that the notes which were held as collateral 
security *' were placed by the com'^lainant in the bank with the 
said president thereof, to be by the said president, directors and 
company used, held, collected and applied as before mentioned ; 
that is, for the purpose of paying the note of Whitaker, of which 
Wales was indorser. 

It further appears that one of the notes of about f600, so 
deposited, has been collected, and that the proceeds have not been 
applied to the payment of the note indorsed by Wales. 

That the other note has been given up by the then president of 
the bank, upon the undertaking of another individual to pay to 
the bank the amount of Whitaker's note, upon which Wales was 
indoreer. 

Under these allegations, uncontradicted, it would seem that 
these securities have been treated throughout as a part of the 
security on which the bank relied for the payment of this note, 
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and that it comes fairly within the scope of the powers of the offi- 
cers of the bank ; it was one of the most ordinary transactions, to 
wit, taking security for a debt. 

The fact that one of the notes has been collected and the pro- 
ceeds not applied as was agreed, and that the bank is still pro- 
ceeding to collect the entire judgment, must be fatal to a general 
demurrer, unless it can be sustained on other grounds. 

2. The other ground in support of the demurrer is that this 
complainant comes too late. That he should have made his 
defense at law. 

*The rule on this subject is very rigid, and should be 310 
adhered to. But this seems to me to come within the 
excepted cases. 

The rule laid down in Lansing v. Eddy, 1 Johns, Ch,, 61, is 
stated by Chancellor Kent to be, that this court will not relieve 
against a judgment at law on the ground of its being contrary to 
equity, unless the defendant below was ignorant of the fact in 
question, pending the suit, or it could not have been received as a 
defense. This relief is often also refused where the party has 
been guilty of negligence. 

The allegation here is that the complainant confidently relied 
and expected the defendant would collect and apply the proceeds 
of these notes to the payment of the note of Whitaker, on which 
he was indorser, and did not know or suspect he had any legal 
defense until after the judgment was rendered, when he for the 
first time learned that one of the notes had been collected, but 
the proceeds had not been applied ; and that tlie other had been 
transferred upon the understanding of a third person to pay this 
identical note, upon which the judgment is rendered against him 
as indorser. 

The circumstances were well calculated to lull the complainant 
into security. But for these transactions of the defendants, there 
was no defense to the note ; of these he knew nothing until after 
the judgment was rendered, the complainant relying, as he sa3rs, 
that the money would be collected upon the collateral notes to 
pay off this liability. 

The demurrer must be overruled with leave to answer. 

Demurrer overruled. 
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Harrini^D. 
IhSll 
108 233 
Tfnm 



John Freeman v. The Michigan State Bank. 

Amendment of plea. In an application to amend the defendant's pleading, the pro- 
posed amendments should be set out (a.) 

A plea may be allowed to be amended for the purpose of placing before the court an 
additional fact unknown to the defendant when the pica was filed, and consis- 
tent with the defense then made. But it will not be permitted for the purpose 
of setting up a fact or state of facts inconsistent with the original defense. 

This was a motion for leave to amend a plea. The motion was 
based upon an affidavit, setting up certain facts which had come 
to the knowledge of the defendant's officers after the original plea 
had been filed in the cause, and which it was proposed to incor- 
porate therein. The proposed amendment was set out in the 
application. 

Joy & Porter, for the application, cited Storrfs Eq, PL, sees, 
701, 895, 896, 897, 902, 903 ; IS Ves., J^SS. 

312 *-ff. JET. Emmons, contra, denied that this was a proper 
case for amendment. Pleas are only allowed to be 

amended in case of surprise, mistake or inadvertence; not to 
meet facts which defendant claims not to have known, but which 
he might have known had he been sufficiently diligent. He cited 
Story' 9 Eq, PL, sees, 701, 896; 1 Hoff. Ch, Pr., 226; Cooper's Eq. 
PL, 336, 337. 

313 "^The Chancellor. — ^Leave to amend is usually based 
upon mistake, inadvertence, etc. 

In this case it is sworn in the affidavit, that the additional fact 
which it is desired to present to the court by this amendment, was 
unknown at the time of filing this plea. 

Courts have always been rigid in requiring that amendments of 

, (a.) See Mason v Detroit City Bank, ante, 222; Graves v, Niles, poft, 382. 
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this kind should be stated in the application, and a defendant will 
not usually be permitted to set up a fact or a state of facts incon- 
sistent ?nth the original defense. But the amendment here con- 
templated goes no farther than to state an additional fact unknown 
fit the time of filing the original plea, and perfectly consistent 
with it. 

In examining all the cases cited, I can find no one where leave 
to amend under circumstances analogous to these has been refused, 
where the amendment is necessary to place the grounds of defense 
fJEiirly before the court. 

The rule is stated in Cooper's Pleading, 336, that it is not usual 
to refuse leave to amend pleas, yet the defendant must be tied 
down to a very short time in which to amend ; and this is 
fully sustained *by the case cited, 2 Vesey, 85, where 314 
leave was given to plead de novo. 

This practice is consistent with the practice in permitting 
amendments to sworn answers, and I can see no reason why the 
rule should not be admitted in amending pleas as well as sworn 
answers. 

This is not a case where a party first obtains the opinion of the 
court, and then sets up' an additional fact known to him at the 
time of pleading, or a defense inconsistent with the first plea. 

It appears that this was unknown at the time of filing the plea, 
but has since been ascertained. I can see no danger in allowing 
an amendment in such a case when it seems absolutely necessary 
to place the defense fairly before the court. 

On the contrary, it seems to me to be in entire harmony with the 
practice in analogous cases. If a plea may be amended upon the 
ground of a mistake or inadvertence, I do not see why it should 
not be for the purpose of stating a newly discovered fact necessary 
to the defense and consistent with the original plea. 

Amendment allowed if made within ten days. 
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Attomey-G^eneral t. The Bank of Minhlgan, 

Corporations^ jurUdiction over. The Jurisdiction of this court over corporate bodies, 

for the purpose of restraining their operations, or of winding up their concerns, 

is iMised upon and controlled by the statutes of the State. It has no such Juris- 

"TiTSES^ diction at common law, or under its general equity powers, and it will not inter- 

i ^ ™ fere except when the case is fairly brought within the scope and object of the 

statute conferring this special Jurisdiction, (a.) 

The provisions of the act of June 21, 1887, and the act of April 12, 1941, in regard to 
banks and incorporations commented upon and explained. 

Btatutes, construction of. Where one part of an act is equivocal, other portions of the 
act may be resorted to as a guide in construction. The occasion and the reason 
of the enactment, which is the same thing as the old law and the mischief; the 
letter of the act, whether words be used in their proper or in a technical sense ; 
the context, the spirit of the act, whether statutes be in their nature remedial 
or penal, the subject matter and the provisions of the act, and the intent of the 
' legislature in passing it, are to be considered ; which intent is not to be collected 
Arom any particular expression, but lh>m a general view of the whole of the 
act. (6.) 

• 

FovJeiXure of corporcUe rights. If a corporation has forfeited its rights by mJHfeaii- 
ance, or non-feasance, such forfeiture must be shown by the pleadings ; it is not 
to be presumed ; the legal presumption is otherwifle. 

The fiict that a bank not protected by statute authorizing a suspension of specie 
payments, has stopped payment, is not of itself conclusive evidence of its ina- 
bility to pay its debts, but is prima fcicie evidence of inability or insolvency. Cc) 

Injunction against suspended bank. The rule adopted in this State has been not to 
grant an injunction in the first instance upon the allegation alone that a bank 
has stopped payment, but to grant a rule to show cause and require notice to be 
given to the defendants. If not explained or excused in cases where the banks 
are not protected fkx>m a forfeiture of their charters by reason of a failure, the 
court would be authorized to grant an injunction and .appoint a receiver. But 
when banks are authorized to suspend specie payments, such reftisal is not even 
prima facie evidence of insolvency. 

The true construction of the sixth section of the suspensiofi act of April 12, 1841, ia 
that the statements should be made out and transmitted to the secretary of 
State on the days specified, or as soon thereafter as the same can be made oat 
and stated. 



(a.) See also Attorney-General v. Oakland County Bank, WaL Ch., 90. 
(6.) See Sibley v. Smith, 2 Mich., 486, which Is to the same effect, 
(c) See Bamum v. Bank of Pontlac, ante^ 116. 
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8taimiory eondUion, when to be performed. Where no time is presciibed in which an 
act is to be done, it must be done in a reasonable time. Cd) 

Motion by complaioant for. a receiver, and on the part of the 
defendant for a modification of the injui^ction. 

The bill states that December 19, 1817, the Bank of Michigan 
was incorporated, with capital of $100,000 ; was organised and 
went into operation. 

^That in accordance with the provisions in its charter, 316 
the capital was afterwards augmented to the sum of 
1500,000. 

That February 25, 1831, the charter was continued for twenty- 
five years from and after the first Monday in June, 1839. 

That ever since they commenced doing business, and down to 
the present time, they have had a banking house iu Detrpit, and 
have done an extensive banking business. That down to 1837, 
they were unembarrassed, and were able to meet and pay all their 
liabilities upon demand. But ever since that period, and down 
to the present time, they have labored under embarrassments, and 
have been unable during the greatest portion of the last men- 
tioned period, and are now unable to meet and pay their liabili- 
ties ; and that their officers have for some time past refused and 
still continue to refuse to pay the debts of the corporation ; and 
that they have almost ceased the transaction of any business as 
a bank. 

That the present liabilities 9f the bank are large ; that its bills 
issued and in circulation amount to upwards of $200,000 ; that it 
is indebted largely to depositors, and otherwise ; all of which are 
payable on demand. 

That the State of Michigan is a creditor as bill holder to over 
$20,000. That June 11th, 1841, complainant demanded payment 
or security, which was refused by the president and cashier of the 
bank. 

Complainant charges insolvency, and avers that the interests 



id,) See Byram v, Gordon, 11 Mich., 631, and Stange v. Wilson, 17 Mich., 342 ; where 
the lame rule of computing time was applied under contracts. 
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of the State require that it shall be enjoined, and a receiver 
appointed. 

That in consequence of the refusal to redeem its bills, numerous 
suits have been commenced against it, and its cash funds are 
becoming diminished, and some creditors receive the full face of 
their debts, while others may ultimately receive but partial pay- 
ment That a due regard to the interest of the creditors generally 
requires an injunction to prevent the inequitable distribution of its 
cash means. 

That in and by the act entitled " an act to provide for proceed- 
ings in chancery against corporations, etc.," approved June 21, 
1837, the chancellor has power to restrain by injunction any bank 
from exercising any of its banking powers, and from receiving or 
paying out anything whenever the attorney -general upon 

317 bill filed shall furnish ^satisfactory proof that such bank hcia 
become insolvent, or unable^ or has refused^ to pay its debts. 
And in and by the seventh section, the chancellor may compel 
such bank to discover any stock, property, moneys, things, choses 
in action or effects alleged to belong to it, or in any manner liable 
for the final payment of its debts, the transfer and disposition 
thereof, and all the circumstances of such transfer and disposi- 
tion ; and that every such officer, agent or stockholder may be. 
compelled, at the discretion of the chancellor, to answer any bill 
filed to obtain such discovery. 

The bill prays that defendants be required to answer all the 
allegations in the bill, and particularly that they answer and dis- 
cover as particularly required in and by the seventh section as 
above quoted. 

The bill prays the granting of writ of injunction, etc., restrain- 
ing them from exercising any of their corporate rights, privileges 
or franchises, and from collecting or receiving any part of their 
debts due or to become due ; and from paying out or in any way 
transferring any of the money, property or effects of the bank. 

Also for the appointment of a receiver or receivers, in pursuance 
of the fifth section of the act last aforesaid, in order that the 
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assets of the bank may be applied in an equal and proportionate 
manner to the payment of its debts. 

A temporary injunction was granted. 

The answer admits the organization of the bank, the augmenta- 
tion of stock, the extension of the charter; that it was unembar- 
rassed up to 1837, that since that time it had been embarrassed 
and unable to meet and pay its liabilities, and has refused so to 
do. That the present liabilities of the bank are large, but insists 
that its liabilities are now less by $1,200,000 than in 1837, and 
$70,000 less than they were four months ago ; and that for many 
years past their aggr^ate liabilities have not been so small 
as now. 

Admits indebtedness to the State of Michigan to amount over 
$20,000. And that the bank officers did refuse to pay the same 
as stated by complainant, and did decline to execute securities for 
the future payment of the same in specie ; but that although they 
may have declared their inability to do so, as charged in the bill, 
it was not because the bank was not possessed of that, and a much 
larger amount in specie, but because they did not deem it 
their duty to pay *the State of Michigan in specie, when 318 
they could not pay all bill holders in specie. But they 
aver that they did offer the attorney-general to turn out assets of 
the bank in payment ; and that he might have selected from all 
the assets, amounting in all to nearly a million of dollars, and of 
a value very much more than sufficient to cover and pay all the 
debts of the bank. 

Expressly denies insolvency, and avers that the contrary is the 
fact That on 15th February last, upon the examination by com- 
mittee of the legislature, the said committee and officers of the 
bank made a scrutinizing examination into the situation of the 
bank, and of all its assets ; by which investigation it was ascer- 
tained as certainly as such a fact could be, that the assets were 
sufficient to pay off and discharge all its liabilities; and not only 
so, but also to leave a surplus, after being converted into cash 
funds, of more than $400,000, to be divided among the stock- 

87 280 



318 CASES IN CHANCERY. 

Attorney-General v. The Bank of Michigan. 

holders. That since said 15th February last, no material change 
has taken place in the condition or value of said assets, or to 
depreciate them, unless it be that the two-thirds or appraisal law 
passed last winter may operate injuriously. That some of their 
securities have been changed — some of the paper then held by the 
bank has been paid ; but that no change has taken place so great 
as to render the insolvency of the bank a probable fact, although 
the stockholders may be affected. That the bank has in its 
vaults in specie funds about $50,000. 

Admits that numerous suits have been commenced and continue 
to be, to the injury of the bank, by accumulation of costs and 
expenses. 

Answer avers that although now embarrassed, the bank is able 
and willing to pay and redeem all its bills by turning out its 
assets. That many of its creditors are desirous of being thus 
paid, and the interests of the public cannot be injured by it. 
That the bank has made great efforts to pay off their large liabili- 
ties which it had created in 1836-7 ; and has succeeded in liquid- 
ating almost entirely those which were the largest and most press- 
ing, and is now comparatively free from the pressure of large 
debts. 

States that the appointment of a receiver would be ruinous to 
the interests of the stockholders, and could not be bene- 

319 ficial to the public, '''the State of Michigan, or the cred- 
itors of the bank. That a sudden and forced winding up 
of its affairs by a receiver would be productive of mischief and 
injury to the bank, stockholders and creditors. 

Attorney- Oeneral, in person. 

Insolvency is defined to be inability or refusal to redeem. Both 
are charged, and both admitted. 

Suspension of payment is evidence of insolvency, which cannot 
be rebutted by the naked assertion of its ultimate ability to pay. 
Such assertion is nothing more than an expression of an opinion 
as to the future value of the assets. 
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Whether such opiniou is well or ill founded depends upon the 
final result, and cannot be known until the usual process has been 
gone through of converting them into money. 

The statements in the bill furnish evidence of. insolvency. 

The mortgage to the Dwights is evidence of insolvency. 

If, then, there is good reason to believe the bank insolvent, by 
whom aluill it8 affairs be toound up f 

It is not proper to leave the bank in the hands of those officers 
under whose administration it has failed. 

The appointment of receivers is necessary for this purpose. 

The directors and officers of the bank are appointed by and 
represent the dockholders. Their sympathies and prejudices are 
with them, and are adverse to the bill holders. 

The appointment of strangers will secure a fearless investiga- 
tion of its affiEtirs, which the public have a right to expect It 
may become their duty to institute proceedings against the direct- 
ors and officers. 

The foAsts cannot be known until the receivers invesiigaJLe, 

In the language of Chancellor Walworth, " Those creditors 
who have been stripped of their property by the failure of the 
bank, have a right to claim from the court the appointment of 
receivers upon whose impartial investigations they can rely, and 
who could have no interests in opposition to theirs." (i Paige, 
617; 3 Wend,, 588.) 

Chancellor Walworth says : " If the interests of stock- 
holders were first '^'consulted, it would be proper to give to 320 
those indebted to the bank, and in poor circumstances, 
sufficient time to buy up the bills from honest creditors at a great 
discount, and thus restore the broken institution to a state of sol- 
vency. But in such case the real creditors would lose the greatest 
part of their debts, although the stockholders in the end might 
save something of the stock. It is therefore necessary and proper, 
in every case of this kind, for the protection of the creditors, who 
have the first claim to the property, to turn its effects into cash 
with the least possible delay, so that a distribution may be 
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made before their necessitiea or fears compel them to sacrifice their 
demands,'' 

The bank now seeks to obtain from the chancellor what the leg- 
islature reftised to grant them, to wit, immunity against its bill 
holders. 

Joy and Porter, for defendants. 

• 

As to the jurisdiction of the court, it is limited by the statutes. 

1 Edwards Rep,, 87, and cases there cited, are conclusive. 

The extent of the authority conferred is settled by this court in 
the case of Bamum v. Bank of Pontiac, ante, 116. 

As to the proof of insolvency upon which charge alone the 
injunction rests, see 1 Paige, 615; S Wend*, 590; 1 Edvjards, 92; 

2 Edwards, 286. 

A receiver, then, cannot be appointed. Will the court modify 
the injunction? It must dissolve it on motion, why not then 
modify ? The answer is ample and complete as to the only charge 
upon which the bill rests ; the whole equity of the bill is denied. 

The only real question is whether the court will hear this motion 
at this time. We say it ?nll, because the whole equity of the bill 
is denied, and exceptions can avail the complainant nothing if 
they are taken ; they will only cause injury to the defendant with- 
out object. The rule relative to exceptions does not apply in such 
a case. (4 Paige, 111; ante, 162.) 

Besides, the court reserved by its own order the power to modify 
at any time. (Sioanst, 228; Merivale, 29; Eden, 122.) 

321 *As to the suspension law, the court must presume that 
the bank is under it, until the attorney-general shows that 
it is not. 

So far as the Bank of Michigan is concerned, the terms of the 
law are express, and include the bank by name. The court will 
say and presume that the bank has accepted a law enacted for its 
benefit,' unless the contrary appear. The answer was only to the 
bill filed. The bills neither of them charge that the bank has not 
accepted or availed itself of the suspension law, and it must of 
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course be taken to have done so unless the contrary be stated or 
in some way appear. 

It does not fall upon us to show that we are under the protec- 
tion of a law passed for our express benefit, unless the opposite 
party charges that we are not under it We are there until they 
show that we are not 

A corporatlonr will be presumed to have accepted of the terms 
of an act passed for its benefit, until the contrary appear. This 
is reason, and the principle has been fepeatedly decided in the 
Supreme Court of the United States. Indeed this must be so, 
because otherwise the bank could not show the fact before July. 
The question of filing a statement does not come up because it 
does not appear to the court that it was not properly filed. And 
had any such*charge been made, we should have shown that it 
was properly and duly filed under the law. 

The Chancellor. — ^Before proceeding to the examination of 
the facts disclosed by the pleadings in this cause, it will be neces- 
sary to examine the st£[tutory provisions which have a bearing 
upon the question presented. The jurisdiction of this court in 
this class of cases is based upon and controlled by the statutes. 
It has no such jurisdiction at common law. {The Attorney- Oenr 
eral v. The Utica Ins, Co,^ 2 Johns, Ch,, 371; Same v. Bank of 
Niagara, Hopk., 354; Verplanck v. Mercantile Ins, Co,, 1 Edw,, 
87,) In the last mentioned case the chancellor says: "After 
such repeated decisions expressly disclaiming all jurisdiction over 
corporate bodies for the purpose of restraining their operations, or 
of winding up their concerns under the general equity powers of 
the court, the complainants must not expect any interfer- 
ence, except it be under special authority of '^'existing 322 
statutes, and when the case is fairly brought within their 
scope and object." The proceedings in this case are based upon 
the provisions of the act of June 21st, 1837. This imposes upon 
the court the duty of inquiring how far the powers and duties of 
this court are controlled by subsequent legislation. By the first 
section of the act of April 12th, 1841, it is enacted that every 
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provision of law in force requiring or authorizing proceedings 
against the Bank of Michigan and the Farmers' and Mechanics' 
Bank of Michigan and their branches, with a view to forfeit their 
charters or wind up their concerns, or which requires them to 
suspend their operations and proceedings in consequence of a 
refusal to pay their notes or evidences of debt in specie, is hereby 
suspended. Section three requires the Bank of Michigan to 
lessen its liabilities at the rate of $20,000 quarter-yearly. Sec- 
tion four prohibits any bank from dividing or paying to its stock- 
holders or to any person for them any dividends, profit, or interest, 
until after it shall have resumed paying its debts and liabilities in 
specie, and shall have continued to do so in good faith for three 
months. Section five inhibits the banks and their officers from 
selling specie or bullion at a premium, and from "purchasing its 
notes at a discount ; and provides that " every violation of this 
section shall be a forfeiture of its charter." Section six is, *' That 
every such bank or branch shall transmit a statement under oath 
of the president, cashier, and a majority of the directors, of its 
true condition, once in every three months, viz : On the first day 
of January, April, July and October, to the secretary of State, 
who shall cause the same to be published in the State paper ; and 
the expense of such publication shall be paid by the banks respec- 
tively." Section seven is as follows : " It shall be the duty of 
the secretary of State, on the receipt of each quarterly statement 
provided for in the sixth section of this act, to transmit as soon as 
practicable, to the governor, lieutenant-governor, auditor-general 
and treasurer of this State, each a certified copy of such state- 
ment ; and if on examination of the same, it shall appear to any 
one of said officers, including the secretary of State, that any 
bank availing itself of the provisions of this act is, or has been so 

conducting its business, as in their opinion to endanger 
823 the interests or security of the '^'public ; or those holding 

its notes or other evidences of debt, or in any way improp- 
erly to abuse the privileges by this act granted ; or if from any 
other cause any such officer shall have good reason to believe that 
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any such bank has so improperly conducted, then it shall be the 
duty of such officer, ?nth the advice and consent of one or more 
of his associates above named, forthwith to cause an examination 
to be made of the conduct and affairs of such bank ; and in case 
it shall thereupon appear to the satisfaction of three or more of 
said officers, that such bank is, or has been conducting its business 
improperly as aforesaid, it is hereby made their duty forthwith to 
report such fact to the attorney-general, who is hereby required to 
proceed against such bank as directed in the tenth section of this 
act" Section eight provides that the Bank of Marshall, the 
Bank of Adrian, the Merchants* Bank of Jackson County, the 
Bank of Constantine, and the Erie and Kalamazoo Rail Road 
Bank, may avail themselves of the provisions of this act, by con- 
forming to its requirements, upon obtaining the certificate of the 
auditor-general. State treasurer, and secretary of State, that their 
business has been honestly managed, and that they are in a sound 
condition. Section nine provides, that the auditor-general. State 
treasurer and secretary of State, before they proceed to examine 
such banks as may apply to them for that purpose, shall make 
oath before any person authorized to administer the same, that 
they will not grant a certificate to any bank unless they shall be 
perfectly satisfied that the resources of such bank are, and will be 
adequate to the ultimate payment of its circulation and all other 
liabilities permitted by this act. Section ten authorizes the attor- 
ney-general to proceed against any bank availing itself of the 
provisions of this act, and which shall directly or indirectly vio- 
late the same by injunction, quo warranto or otherwise, in the 
same manner as if this section (probably a misprint for act) had 
not passed. The act of April 12, 1841, in its material provisions 
is a literal copy from the suspension law of New York of May 16, 
1837. The first section is identical except that the names of the 
Bank of Michigan and the Farmers' and Mechanics' Bank are 
introduced. Of the construction of the New York statute there 
is no doubt In respect to a portion of the banks in that 
State, the law '^'requires that a bank which shall sus- 324 
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pend specie payments shall, on pain of forfeiture of its charter, 
'^ wholly discontinue and close their banking operations." What 
was, intended by the provision of the ninth section of the suspen- 
sion law of New York, placing the banks under the supervision 
of the bank commissioners, and authorizing them to institute 
proceedings against any bank in dangerous or insolvent circum- 
stances? It could not have intended an inability to pay their 
liabilities at the time, as the very object of the law was to relieve 
the banks from the penalties they incurred by reason of such 
inability. It must have contemplated lUtimate insolvency. By 
our statute the officers who are constituted special commissioners 
for this purpose may, if they are satisfied any bank is so conduct- 
ing its affairs as to endanger the security of the public or those 
. holding its notes, institute an examination, and upon the concur- 
rence of three of them proceedings may be instituted under the 
provisions of the act There can be no doubt that the construc- 
tion of the first section of the New York statute is, that every 
provision of law requiring or authorizing proceedings against 
banks with a view to forfeit their charters or wind up their con- 
cerns, and that every provision of law which requires them to 
suspend operations and proceedings in consequence of a refusal 
to pay their notes and evidences of debt in specie is suspended. I 
do not well see what other construction can be given to this sec- 
tion either in the New York act or our own. The words " or 
which " .must refer to the provisions of law which were intended 
to be suspended. Where one part of the act is equivocal, other 
portions of the act may be resorted to as a guide. " The occasion 
and the reason of the enactment (which is- the same thing with 
the old law and the mischief), the letter of the act (whether words 
be used in their proper or technical sense), the context, the spirit 
of the act (whether statutes be in their nature remedial or penal), 
the subject matter and the provisions of the act, have all to be 
considered. Again, the intent of the legislature is not to be col- 
lected from any particular expression, but from a general view of 
the whole of the act" (Per Best, Ch. J,^ 3 Bing,^ 196 ; Dwarris 
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on Statutes, -^7, 4S,) The ninth section of the law of New York 
places the suspended banks under the special supervision of the 
bank commissioners. The sixth section of our law 
requires the suspended banks *to transmit a statement of 325 
their condition once in three months to the secretary 
of State. Section seven contemplates that the officers therein 
mentioned, and to whom a copy of each statement is to be trans- 
mitted, and each of them, shall exercise a supervision over those 
suspended banks, and if in the opinion of either of them, any 
bank is, or has been so conducting its business as to endanger the 
interests or security of the public or those holding its notes or 
other evidences of debt, any such officer, with the advice and con- 
sent of one or more of his associates, may institute an examination 
of its affairs. It has been shown that in the construction of stat- 
utes which may admit of doubt, we must resort to the object and 
intent of the legislature, the mischief to be obviated, and the 
remedy contemplated. It appears from the pleadings in this 
cause that the legislature had instituted a careful investigation of 
the affairs of this bank. The condition of its assets was not then 
materially variant from the present Its liabilities have since 
that time been diminished some $120,000, and it appears that for 
many years no part of its assets have been used otherwise than 
for the payment of its liabilities. The legislature must have been 
aware of the inability of the bank to pay off its liabilities imme- 
diately, though they seem to have entertained no doubt of its 
ultimate solvency. Can it by any possibility be inferred that the 
legislature contemplated or intended by this legislation that this 
bank should be wound up on the ground of insolvency under the 
state of facts here presented ? The insolvency is again and again 
denied in every form by the president and directors, who must be 
deemed better able to form an opinion than strangers unacquainted 
with its concerns, and this, too, after a full, careful, and detailed 
investigation of all their assets and liabilities. Not only is insol- 
vency denied, but it is alleged that there will remain a large sur- 
plus after the payment of all their debts and liabilities. Did the 
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legislature intend to treat the several banks which should become 
subject to the suspension act unequally? This cannot be sup- 
posed. The ninth section provides, that the banks which are 
Eiamed in the eighth section shall satisfy the auditor-general, State 
treasurer and secretary of State, ** that the resources of such bank 
as shall apply to them for that purpose, are, and will be ade- 
quate to the ultimate payment of its circulation and all other 

liabilities permitted by* this act." This is in harmony 
826 '''with the supervision vested in those officers by the 

seventh section. Under that section, if they or any three 
of them should become satisfied that from the conduct of the 
bank or the condition of its afiairs, legal proceedings were neces- 
sary to effect an equality of distribution or a proper application of 
its means, it would then be competent for them to direct proceed- 
ings to be instituted under the provisions of that act For the 
purposes of this motion it should be remarked that this bank must 
be considered as under the provisions of the suspension act. It 
was placed expressly under it in terms, from and after the 
passage of the act If it has forfeited its rights under it by mis- 
feasance or non-feasance, such forfeiture must be shown. No allu- 
sion is made in the pleadings to any act of omission or commis- 
sion by which such forfeiture has been incurred. It is not to be 
presumed. The legal presumption is otherwise. It has been held 
that grants beneficial to corporations may be presumed to have 
been accepted, and an express acceptance is not necessary. 
(Charles River Bridge v. Warren Bridge^ 7 Pick,, 344; Dartmovih 
College v. Woodward, 4 Wheat., 688 ; U. 8. Bank v. Dandridge, 12 
Wheat, 71.) But admitting that the operation of the first section 
of the suspension act should be limited to the failure to pay its 
notes or evidences of debt in specie, which from a careiiil exam- 
ination I think it cannot, would the remilt be varied ? The legis- 
lature could not have intended to apply one rule to the banks 
specially named in the first section of the act, and which were 
undoubtedly the principal objects intended to be benefited by it, 
and another to the other banks named in the act We have seen 
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that those banks were required only to satisfy the officers before 
named of their ability tdtimately to pay their liabilities. We have 
seen this ability in the case under consideration asserted and reas- 
serted in the broadest and most comprehensive form by those best 
acquainted with its condition. The answer, for the purpose of the 
present motion, must be taken as true. Under either construction 
of the act, then, the motion must be denied. Some misapprehen- 
sion seems to have been entertained upon the effect of the refusal 
of any bank not protected by statute to pay its debts or liabilities 
in specie. Th6 rule adopted here is the same as in New York. 
In the case of the Attorney- Oeneral v. The Bank of Columbia, 1 
Paige, 511, the chancellor says, that the fact that the 
bank has stop'^>ed *paymeut is not of itself conclusive 327 
evidence of its inability to pay its debts, but is prhna facie 
evidence of inability or insolvency. In the case of Stuart v. 
Mechanics* Bank, 19 Johns., 497, it is said '* a bank may be quite 
solvent notwithstanding it fails to redeem its bills. This we know 
to have happened in several instances where the ability and sol- 
vency of the banks have been afterwards fully established." The 
#rule adopted here has been not to grant an injunction in the first 
instance upon this allegation alone, but to grant a rule to show 
cause and require notice to be given to the defendants. If 
not explained or excused in cases where the banks are not pro- 
tected from a forfeiture of their charters by reason of a feilure to 
pay specie, the court would be authorized to grant an injunction 
and appoint a receiver. But where banks are authorized to sus- 
pend specie payments, it is not prima facie evidence of insolvency. 
It may be proper to say that the result to which I feel myself 
compelled, by the provisions of law bearing upon this case, to 
arrive, in my opinion will be better for the interest of the bill- 
holders and creditors of the bank than would be the usually dis- 
astrous measure of appointing receivers. It must be apparent 
that in the present condition of the country such a measure must 
result in great losses, and that heavy expenses must be incurred, 
and if by such means the resources of the bank should be found 
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insufficient to pay its liabilities, the loss must fall upon its cred- 
itors. The entire resources of the bank have been thus far applied 
to the payment and security of its debts, and the officers of the 
bank in their answers state their intention to continue so to do. 
The aggregate amount of the indebtedness of the directors is 
small. No part of the resources of the bank has been diverted 
to pay dividends, and I can perceive nothing in the case as pre- 
sented before me to lead to the belief that the affairs of this insti- 
tution have not been honestly and in good faith administered. 
But these remarks, which would apply properly in a case for the 
exercise of discretion in the appointment of a receiver, are per- 
haps unnecessary in the present case, as from the view I have 
taken of the law bearing upon it, and from which I cannot escape, 
there is no room for the exercise of this discretion in the case. 
The law being positive, the rights of the defendants are fixed, and 
the duty imposed upon the court imperative. A question 

* 

328 has been incidentally '^'raised as to the construction of sec- 
tion six of the suspension act, but as it is not necessary to 
the decision of the case, I have had some doubt as to the propriety 
or necessity of expressing an opinion upon it. The facts do not 
appear as to when this bank filed its statement of the condition of 
its affairs. The question is, are the banks compelled to transmit 
a statement of their condition on the first days of January, April. 
July and October, or are they to transmit a statement of the con- 
dition they were in on those days as soon as the same can thereafter 
be made out and stated ? It would of course be impossible to 
ascertain their condition on a particular day and make and trans- 
mit a statement on the same day. If the statement is to be trans- 
mitted on those days, it must be of their condition on some previous 
day, and each bank must be left to select its own day. This 
would certainly open the door for transfers from one to the other, 
and might lead to inconveniences which the legislature intended 
to guard against by requiring a simultaneous statement of the 
condition of all the banks on the same day. Some of the banks 
contemplated by the terms of the act are situate some one hun- 
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dred and fifty miles distant from the office of the secretary of 
State. Are those banks required to file on that day a statement 
of their condition, or on some indefinite previous day of their own 
selection^ or must they '* transmit " by mailing their statement on 
that day, or was it the intention of the legislature that they should 
transmit a statement of their condition on the particular days 
indicated by the act ? The statute requires that the statement of 
the condition of the banks shall be made under oath of the presi- 
dent, cashier, and a majority of the directors. Should this 
be impossible, from the absence or sickness of the president 
or cashier, or a portion of the directors, must the statement 
be actually transmitted on this particular day under pain of a 
forfeiture? The language and object of the act, the security 
intended to be afforded to the public, the inconvenience, if not 
impossibility of otherwise conforming to its terms, all concur in 
leading to the construction that the statements shall show the 
condition of all the banks under the suspension law at one and 
the same period of time ; and that their statements shall be filed 
as soon as they can properly be prepared and examined by the 
different officers required to make oath to the truth of the 
statements of their condition *on those days. Where no 329 
time is prescribed in which an act is to be done, it must 
be 'done in a reasonable time, and this must be determined by the 
tribunal before which the question may be made. (9 Pick., JfiJf. ; 
Coke Liu,, 208,) But if the construction should be otherwise, I 
do not perceive how a failure to conform to this section on the 
particular days mentioned can be held ipso facto to work a for- 
feiture. The rights and immunities conferred upon this bank by 
the first section of the suspension act are positive and uncondi- 
tional. The fifth section provides, that a failure to conform to 
the provisions of that section shall work a forfeiture. The sixth 
section is directory, and imposes no penalty or forfeiture. The 
consequence of a failure to conform to the requirements contained 
in that section, therefore, would subject the delinquent bank to be 
proceeded against under the provisions of the tenth section of the 
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Calvin Oravee and others v. Jolinson Nilee and others. 

BupplnnentaL bill, tvfiat may emlnrace. If material facto have occurred subsequent 
to the commencement of the suit the court will give the complainant leave to 
file a supplemental bill, and where such leave is given the court will permit 
other matters to be Introduced into the supplemental bill, which might have 
been incorporated in the original by way of amendment ; and this is especially 
proper where the matter which occurred prior is necessary to the proper eluci- 
dation of that which ocxsurred subsequent to the filing of the original bill. 

Supplemented answer^ leave to /lie when attowed. An application to file a supple- 
mental or amended answer is seldom granted, and never without the utmost 
caution, and when a Just and necessary case is clearly made out, and it is then 
generally confined to a clear case of mistake, as to matter of fact, and as to that 
only ; and the court is still more cautious in granting such an application after a 
considerable lapse of time fit>m the filing of the bill or original answer in the 
case. 

Where a motion was made to file a supplemental or amended answer in which it was 
proposed to take entirely new ground, and change entirely the character of the 
defense, and this not upon the ground of any actual mistake in a matter of fact, 
or upon any discovery of new facts, but upon the ground that the defendant did 
not mean to be understood to state as he had stated in his answer, the court 
denied the motion. 

But where there was doubt in regard to the proper application of certain moneys 
admitted to have been received by the defendant, and the answer was obscure, 
and there was a possibility that great injustice might be done to the defendant, 
the court granted an ocder with reluctance, permitting a separate supplemental 
answer to be filed, as to this particular, and explaining this ambiguity. 

Where a defendant had leave to file a supplemental answer to explain certain ambi- 
guities in his original answer, and he incorporated other matters of defense in 
his supplemental answer, on motion of the complainant the supplemental 
answer was ordered to be taken off the files. 

This was a demurrer to a supplemental bill filed by leave of the 
court' The case is stated in the opinion. 

A, D. Fraser^ in support of the demurrer. 

1. That the bill is exceptionable on the ground that the com- 
plainants have incorporated in it as well matter which occurred 
previous to the filing of the original bill, and which might be 
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introdiioed bj mmeDdment, ms things whidi oocaired subsequent 
to the filing of tbe original bill, and which shonld oome in bj way 
of sapplemeot {1 Paige, 200; 3 Ib^ 294; 4 Ihj ^^7; li^tfcreTt 
PL, 165; 17 Fc«y, US,) 

2. That the new matters introdaoed are not material and neoes* 
sarj to the complainants in the prosecation of this caose. (27 
Fcacy, IJ^; 1 amiik's iV., 204.) 

D. Qoodwin^ contra. 

The demurrer in this case should be ovemilod as friv* 
oloas : 

*1. Leave was granted to file this identical bill. Such 833 
is the order, and it cannot be otherwise construed. The 
whole proceedings were one act, to wit, the leave, the filing and 
the granting the injunction. And if there were ambiguity, the 
court knew the firsts, and would so construe it ; and would do so 
even if there were a clerical mistake in the entry. 

2. In the supplemental bill, which contains new matters, after 
the filing the original bill, other facts previously existing may be 
introduced in connection with the new matter. Such is the gen- 
eral practice. No case has been or can be shown to the contrary. 
The case cited of Stafford v. Howlett, 1 Paigt^ 200, is with us. 
The chancellor says : *' If it appears upon the fiice of the supple- 
mental bill that the whole of the matters charged therein arose 
previous to the commencement of the suit, and that the situation 
of the cause is such that they may be introduced into the original 
bill by amendment, the defendants may demur." 

Two things must concur to sustain the demurrer. Ist The 
whole of the matters stated must have existed prior to the com- 
mencement of the suit And 2d. The situation of the cause must 
be such that they may be inserted in the original bill by amend- 
ment. (Lewellen v. Mackworth, 2 Atkyna, 4^! Baldwin v. Mack' 
own, 3 Atkyns, 817 ; 2 Mad., 510 ; Cooper's PL, 75.) 

3. The matters alleged to have previously existed are merely 
introductory to and explanatory of the new facts, and necessary 
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to their understanding, and the repetition for that purpose of facts 
stated in the answer. 

The Chancellor. — ^The principal ground relied on in support 
of this demurrer is, that the complainants have interposed in the 
supplemental bill, matters which occurred prior to the filing of 
the original bill. The supplemental bill in this case was filed by 
leave of the court. 

The matters which are stated in the supplemental bill, and 
which occurred prior to the filing of the original bill, are 

334 to some extent ^connected with those matters stated as 
having occurred subsequent to the filing of the bill and 
necessary to their proper explanation. If material facts have 
occurred subsequebt to the commencement of the suit, the court 
will give the complainants leave to file a supplemental bill, and 
where such leave is given the court will permit .other matters to 
be introduced into the supplemental bill, which might have been 
incorporated in the original, by way of amendment. (^Stafford et 
ql* V. Howleii & West, 1 Paige, 200.) This is certainly proper, 
where the matter which occurred prior is necessary to the proper 
elucidation of that which occurred subsequent to the original bill. 

This bill was filed in pursuance of leave granted, and under 
this leave it was competent to insert the allegations contained in 
it. The bill in other respects contains sufficient to sustain it upon 
general demurrer. 

Demurrer overruled, with leave to answer on the usual terms. 

After the answer had been filed a motion was made on the part 
of the defendant for leave to file a supplemental or amended 
answer. 

A, D, FraaeTf in support of the motion. 

" Where there is a clear mistake in an answer, and proper to be 
corrected, the practice is to permit the defendants to file an addi- 
tional or supplemental answer." (4 Johns, Ch,, 875 ; 8 Vesey^ 
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79; 10 lb,, 284, 401; 1 Dick, S3, 35, 285; 2 DicL, 485; 2 Atk, 
294; 1 Brovm G G, 41S,) 

" Where a party has omitted to lay before the court as he 
oaght, a case, admitting a mistake and desiring leave to rectify it, 
the proper coarse is to put in an explanatory answer upon which 
the court will judge." {19 Vef^ey, 584.) 

Where a party is negligently or fraudulently led into a mistake 
the court will permit him to file a supplementary or additional 
answer. {19 Vetey, 628; 10 Vesey, 401.) 

S. Manning, of counsel, argued this motion on the part of the 
complainants. 

The defendant's motion should be denied. 

1. The principal facts on which the defendant bases his applica- 
tion are denied by the affidavit of Mr. Porter. 

2. Two years have elapsed since the defendant filed his answer, 
and he shows no good reason why he has not applied to 

the court before *for what he now asks. In Curling v. 335 
Marquis Townshend, 19 Ves., 628, the lord chancellor 
says : *' I dare not in such a case, let it be in fact what it may, 
lay down a principle that could form a precedent for permitting 
an answer, afler the lapse of two years, to be altered in effect from 
one end to the other." 

3. The defendant does not specifically state in his affidavit the 
whole of the matter he wishes to place upon the record by his 
additional or supplemental answer, as he should have done, to 
enable the court to judge of the reasonableness of his applica- 
tion. {19 Vesey, 631,) 

4. The answer of the defendant is clear and consistent with 
itself, and not contradictory in any of its material parts. But, 
in connection with the explanatory matter set forth in the defend- 
ant's affidavit, it would be vague, uncertain and indefinite. 

5. The answer and explanatory matter, taken together, show 
the defendant to be guilty of a conspiracy, with Turner & Col- 
lins, to defraud Hatch, Scrantom & Kimball. 
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6. In cases of this description, when the granting of the 
motion will operate to the prejudice of the complainant, the court 
will deny the application, unless under very peculiar circum- 
stances, and where the defendant makes out a strong case. 
(Welh V. Wood, 10 Ves., Jfil; Bowen v. Gross, U Johns. Ch.y S75; 
Oreenwood v. Atkinson^ 4 SimoTis, 54; Ourling v. Marquis Towns- 
hendy 19 Ves., 628,) 

The Chancellor. — ^This is an application seldom granted, 
and never without the utmost caution, and^when a just and neces- 
sary case is clearly made out 

In the case of Bowen v. Cross, 4 Johns. Ch,, 876, an amended 
answer as to a clear case of mistake as to matter of fact, and as 
to thai only, was permitted. 

Lord Eldon, in the case of Ourling v. the Marquis of Townshend, 
says : *' It would be very difficult, even upon negligence, unless 
the party was led into it, to have the records of the court altered, 
and I dare not in such a case, let it be in fact what it may, lay 
down a .principle that Would be a precedent for permitting an 
answer after a lapse of two years, to be altered in effect, from one 
end to the other." And he further says, although he 

336 has been said to have * been too liable to hesitation and 
doubt in his decisions: "I should be sorry to be thought 
to have much doubt upon a point of so much importance." 

What is the case here? In the fifth folio of his answer the 
defendant says that in July, 1836, he, together with Turner and 
Collins, the two partners in these transactions, met together in 
Detroit, and that the said Collins then and there sold his interest 
in all the said parcels of land above described, and in the joint 
funds in the hands of this defendant, as he then informed this 
defendant, to one A. W. Hatch, either for the benefit of said 
Hatch or for and on account of Henry Scrantom, and D. F. 
Kimball, of Buffalo, for whom said Hatch was agent, and goes 
on to state the mode of payment 

Again, in the tenth folio, he states that having been informed 
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and beUeYing that said Collins had sold all his interest in said 
property and investment to said Hatch or Scrantom & Kimball, 
etc He also denies all further interest of said Collins or his 
assignees in the investment thereinafter mentioned. 

It is now soagfat by the proposed amendment, or supplemental 
answer, to take entirely new ground, and change entirely the 
character of the defense, and this not upon the ground of any 
actual mistake in a matter of fact, or upon any discovery of new 
&LCtSj but upon the ground that he did not mean to be so under- 
stood, and " he intended merely to state that said Collins had no 
avowed interest in said investment and purchases, as it was under- 
stood between said Turner and Collins that said Turner should 
take the interest of said Collins, but upon what secret trust or 
qualification in favor of said Collins this defendant is unable to 
set forth." 

This is not very distinctly stated, and perhaps, as to this part 
of the amendment sought to be made, this would be a sufiicient 
answer. 

But I am disposed to place it upon other grounds. It is 
entirely inconsistent with the version given in the original answer. 
There is no mbtake of any facts shown, nor any new discovery 
suggested. , 

From the affidavit of Mr. Porter the answer seems to have 
been examined by this defendant, before it was engrossed as well 
as afterwards, at least with usual care and attention; and, 
although this defendant may possibly have been so unfortunate 
as to have entirely misapprehended the purport of the 
answer in this respect, yet, regarding *the general inter- 387 
ests and rights of suitors, and the proper administration 
of justice, it would be establishing a precedent of the most dan- 
gerous tendency, after the lapse of two years, and after the 
circumstances and the property may have changed, to permit such 
a change of the record when it may so materially afiect the rights 
of the complainants. 

The new aspect sought to be given to the defense strikes me as 
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somewhat unfair toward the vendees of Collins, on the part both 
of Niles and Turner, and the application may not, on that 
account, acquire any additional claim to a fayorable considera- 
tion. 

There is one portion of the amendment sought to be made 
which, however, has pressed more strongly upon me. The defend- 
ant admits the receipt of $4,995, on account of, and in full for the 
proceeds of Hatch's note, indorsed by Scrantom and KimbaU, 
and confesses himself liable and ready to account to any person 
or persons entitled thereto, under the decree of this court. It is 
very possible that it may turn out that the defendant was entitled 
to apply this money to the purposes for which this association was 
formed, either in liquidating liabilities already incurred, or in 
improving the property according to the original agreement; and, 
if it has been so applied, if the vendees of Ck)llins should be 
entitled to his proportion of this investment, it would be unjust 
to hold him also to account for the money, under this equivocal 
expression in the answer. 

But, if it has been properly and lawfully expended upon the 
property, to a portion of which these vendees may be entitled, 
it does not strike me that this defendant would be estopped by 
expressing his readiness to account for it to any persons entitled 
thereto under the decree of this court. 

But as it is possible that great injustice may be done to this 
defendant in this respect, and as he now swears that he meant no 
more by this expression than to express his readiness to account 
for the manner of his expenditure upon the joint property under 
the agreement; and, as there is a supplemental bill to be 
answered, so that the complainants will not be delayed thereby, 
I am disposed, but with some reluctance, to permit a supplemen- 
tal answer to be filed, as to this particular, and explain- 

338 ing this ambiguity, but limiting it to this only ; '''and to 
this extent we are perhaps sustained by the case of Live- 
sey V. Wilkon, 1 Vesey & Beames, IJfO, 

The original answer will remain on file unchanged, and the 
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effect, to be given to either the one or the other, iDUst be reserved 
until the erpiBnation is before the court. 

Wherenpon the fiillowing order ir«s entered : 

** Ordered, that leave be crapted to said Xilcs t^ file a supple- 
mental answer in explanation of that part of his answer, now on 
file, which confesses and acknowledges his liability a.nd readiness 
to acooont for the som of $4,995 to any person or persons entitled 
thereto under the decree c^ this court, but that, in accounting 
for the whole or any part of said money by said supplemental 
answer, be be restricted to showing an applico^tion of the money 
to the purposes for which the assodation between hinisclf, Collins 
and Turner, was formed, either in liquidating liabilities already 
incurred at the time he alleges Collins sold out his interest to 
Hatch, or in improving tlie property according to the original 
agreement that had at that time been purchased for the associa- 
tioo, and the effect, to be given to either the original or supple* 
moital answer, is reserved until such supplemental answer is 
before the court'* 

A supplemental answer having been filed under this order, 
explaining the ambiguities contained in the original answer, and 
incorporating other matters of defense, the complainants moved 
to take the supplemental answer off the files, and u|K>ti this 
motion the following opinion was delivered. 

The Chancellor. — The grounds of the order permitting this 
supplemental answer to be filed seem to me to have been dis- 
tinctly stated. 

The propriety of that order is not now under discussion, but, 
from further reflection, and without reference to this particular 
case, I am satisfied that a departure from the rule there estab- 
lished would open a wide door for fraud, and afford strong temp- 
tations to perjury ; its inconveniences and dangers are obvious. 

But the question now presented is, does the answer go beyond 
the order? It manifestly docs so. The order was limited to 
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339 the explanation '''of the manner of the expenditure of 
$4,995. This answer attempts to do inferentially, if not 
directly, what is expressly said it is incompetent to do — to change 
entirely the attitude assumed in the former answer. It purports 
not only to show the expenditure of upwards of $10,000, but to 
show that this was done on account of, and with the concurrence 
of those 'Whose interest is denied in the first answer. 

I am unwilling to deprive the defendant of the benefit of the 
first order. It is impossible, by expunging a portion of this, to 
leave the answer intelligible, and I see no other mode of correct- 
ing the error but to grant the motion to take the answer from the 
files, with leave to file a supplemental answer in twenty days, in 
conformity with the directions given in the former order. 
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Silas TopUff T. Albert L. Vail and others. 

^artnenhip : Xqmiiim •/ indMduai ami partnenhip ered^on, Ab between bona 
Jlde creditors of a prevlons firm and the separate creditors of a partner who 
continued the business and was the sole visible owner of the property employed 
in trade, and where the meparate creditors had gi^en credit, relying on the 
property employed in trade fbr payment, sach creditors should be preferred to 
the creditors of the preyions Arm. 

The creditors of a partnership have a right to pajrment out of the partnership effects 
in preference to the creditors of an indlTidnal partner. 

In the absence of any agreement to the contrary, it is ftAr to presume that a retir- 
ing partner does net intend that the partnership property shall be used for the 
Individual benefit of a partner who continues the business, leaving the debts 
of the firm unpaid; and this was held to be the presumption where the retiring 
partner transflDrred the partnership effects to a partner continuing the busi- 
ness, who agreed to pay the partnership debts and gave bond to that effect. 

The bill in this case states that the complainant and defendant 
Albert L. Vail, being copartners, on June 25, 1840, dissolved. 
That the complainant sold out his interest in the copartnership 
property to said Vail, and received from Vail his pay therefor, 
and that Vail, at the same .time, executed to the complainant a 
bond in the penal sum of $5,000, conditioned that said Vail 
should pay all the partnership debts. Alleges that Vail has since 
fraudulently transferred the partnership effects to the other 
defendants for the purpose of preventing their application to the 
payment of the partnership debts ; that Vail had absconded, etc. 
Prays that the partnership property be applied to the payment of 
the partnership debts for which the complainant is liable, and 
for an injunction to restrain misapplication. 

Upon this showing an injunction was granted, and the defend- 
ants moved to dissolve the injunction for want of equity in the 
bill. 

B. Manning, in support of the motion. 

40 SIS 
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The sale changed the copartnership property into the indi- 
vidual property of Vail. It was no longer the property of the 
copartnership, but the property of Vail, who had purchased out 
the interest of his copartner. (^Ex parte Buffing 6 Vea., 119 ; 
Ex parte Fell, 10 Vea., 3j^7; Ex parte William, 11 Vea., 3.) 

This is the case of one copartner selling his interest in the 
firm to another who is to continue the business on his own 
account It is not a dissolution of the copartnership and a plac- 
ing of its effects in the hands of one of the copartners 

841 to pay the debts and wind up the '*' business; when that 
is the case, the ownership of the property is not changed, 
but what was copartnership property at the dissolution continues 
to be such until it is used to pay the debts, or a division of it is 
made. The individual left in potsession of it holds it in trust for 
that purpose. The case of Deveau v« Fowler, 2 Paige, JfiO, is a 
case of thiS' description. On no other principle can it be recon- 
ciled with the cases in Vesey. The cases we have cited were not 
decided by Lord Eldon on any principle of law peculiar to the 
bankrupt law of England. 

The facts in the case of Deveau v. Fowler are not fully stated 
by the reporter. It appears from the case that " on dissolution of 
the copartnership it was agreed that the defendant should take 
all the stock and effects, and pay off all the debts due by the firm, 
and indemnify the complainant against the same." It does not 
appear in that case, as in this, that the complainant received any- 
thing for his interest in the copartnership effects, or that he took 
a bond from the defendant for the payment of the copartnership 
debts, or that the copartnership property was left with the defend- 
ant with a view to his continuance of the business. The only 
inference to be drawn from the case is, it would seem, that the 
defendant was to pay the debts with the eopartnerahip effedte^ 
which were to be used for that purpose and no other. This 
appears to have been the light in which Chancellor Walworth 
. viewed the facts in that case, for he says : " The fair presumption 
in the absence of any express agreement to the contrary, there- 

8U 
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fore, is, that it was not the intention of the complainant that the 
effects assigned to the defendant should be appropriated to the 
private use of the latter, leaving the debts of the firm unpaid." 
(See also OoUyer on Partnership, 91 ; lb., 60^ to 509.) 

BaJeer & Hillerd, contra. 

It is alleged as the ground of this motion, that the sale by 
Topliff to Vail converted the partnership property into individual 
property, and that thereafter the complainant had no lien or 
equity to demand that the property should be appropriated to the 
payment of partnership debts. 

We think it clear that such was not the effect of the trans-, 
action. 

'*'The bill states he sold and assigned the partnership 842 
effects. But this was upon the agreement of Vail to pay 
the debts of the partnership. This was an entire transaction. 

Vail was to take the property and pay the debts, and any sur- 
plus that might remain was to belong to him. 

Topliff received no security for the payment of the debts, and 
no indemnity against them, except the agreement and individual 
responsibility of Vail, which agreement was a condition of the sale. 
All that Vail would be entitled to under this arrangement would 
be the surplus after paying the debts of the firm. 

The cases cited in support of the motion, ex parte Buffin, ex 
parte FeU, ex parte WiUiame^ ete., are none of them like this. 
They are all bankruptcy eaaea, where the question arose not 
between the partners, but between the joint creditors of the 
partners, and the separate creditors of the bankrupt partner. In 
Buffin's case (and all the others are similar) one of the part- 
ners sold out to the other and retired from the business — ^the 

• 

latter agreeing to pay the debts, etc. The purchasing partner 
continued the trade for a year and a haL^ and then became 
bankrupt. The joint creditors presented a petition praying that 
the partnership effects remaining in specie might be appropri- 
ated to the payment of the partnership debts in preference to the 
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separate creditors of the bankrupt. Ab between them the ques- 
tion was materially different from the question between the parties 
to this suit. 

In the first place th^re was no pretence of frcnid or bad faith in 
that case, in any quarter ; whereas fraud and bad faith on the part 
of the defendants form the very foundation of this suit 

It is admitted by counsel against the petition in Buffin's case, 
that fraud would vitiate all transactions of this kind ; but his 
claim was placed on the ground that there was no fraud in the 
case. And also on thi ground that to admit the claim of the 
petitioners, and to give the joint creditors a lien on the property 
after a sale, and after the trade had bee^ continued far yeavB by 
the purchasing partner (and in that case it had been with the 
I^owledge of the joint creditors), would operate unjustly and as 
a fraud upon the separate creditors of that partner, who 

843 were presumed to have given credit to him upon *the 
JaWi of whoA they maw as aeparaU property, the purchasing 
partner being the vidble owner. In this case there are no separate 
creditors, and therefore no such equities exist. 

The decisions in the cases cited all evidently turn upon the con- 
struction given to a certain provision in the bankrupt act, SI 
Jame$ J, ch. 10, sees. 10, 11, by which all the property which 
remains in the possession, order and disposition of the bankrupt 
at the time of the bankruptcy, is made to pass by the assignment 
to the assignee. (See Jones v. Qibbons, 9 Veeey, 407,) See also 
the case of Shakeshaft et cU,, cited by Hr. Mansfield in RufiSn's 
case, in which Lord Thurlow said that he could not take accounts 
between the respective partners, but finding the effects in the hands 
of one, whatever might be the demands of the others, or the conse- 
quence to the joint creditors, the goods were the separate property 
of that one, and must be applied to his separate debts. In that 
case the bankrupt partner happened by accident to have the prop- 
erty in his hands — there had been no purchase or payment by 
him. S6 fiur was the provision in the bankrupt act referred to 
held to extend. 
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But eyen in the case of Ruffin, iK^twithstanding it was a bank- 
ruptcy case, and notwithstanding this statute, the lord chancel- 
lor does not express a decided opinion. He denies the relief 
sought on the petition, beeatue U was a matter of doubt whether 
they were entitled to it, and therefore that it would be better to 
leave the parties to file a bUl. 

Ux parte FeU, 10 Vesey, 347, differs but little from Ruffin's case, 
except that the retiring partner received security for his indem- 
nity, and for the payment of the debt, besides the agreement and 
individual responsibility of the remaining partner. His equities 
upon the property would therefore be less strong than in RufiBn's 
case. 

But another thing that renders those cases unlike the present 
is that the petitioners were the creditors of the partnership, and 
they had another remedy, for the sellingj)artner8 were solvent, and 
they could collect their debts of them. 

We rely on the case of Deveau v. Fowler, 2 Paige, 400, and on 
the case of Smith v. HavUand & Field there cited. These cases 
are precisely in point, and the former is identical with this in 
almost all its circumstances, so far as this branch of the 
case is concerned. *The great difference between this 844 
case and also the one in Paige and the cases in Vesey, 
etc, is that in the latter the question was between bona fide cred- 
itors, and the rights of bona fide holders of property were to be 
affected ; whereas in these no such rights are to be affected so far 
as appears upon the bill, and the suit is against a partner fraudu- 
lently seeking to smuggle the property and to appropriate it, not 
to pay his s^i>arate creditors but to his own use, and against others 
fraudulently conniving with and aiding him in this object The 
equities, therefore, in the two classes of cases, without reference to 
the provisions of the bankrupt act, are widely different. 

But there is another branch of this case left out of view by the 
counsel for the motion. The equity of the bill does not rest alone 
in the equitable lien of the complainant as a j>artner on the part- 
nership property. It rests also upon the liability of the complain- 

m 
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ant to pay the debts, upon th^ fact that the defendant, Albert L. 
Vail, is legally and equitably bound to the complainant to pay 
them and save him harmless, upon the ^raud of Vail in assigning 
and disposing of his property and himself absconding, so as to 
depriffe the eamplainant of all remedy at law. 

Certainly these peculiar circumstances would giye a court of 

equity jurisdiction of the case, and would entitle the complainant 

to come into court and obtain a discovery and relief, even 

346 though there were '*'none of the partnership property left, 
or though there had been no partnership. He would be 
entitled to come in and file his bill for the purpose of setting aside 
this fraudulent conveyance, and obtain an injunction against 
removing or disposing of the property — ^particularly as both the 
assignor and assignee are out of the jurisdiction of any court of 
law of this State. 

The Changbllob. — I can see no well founded distinction 
between this case and the case of Deveau v. Fowler, 2 Paige, 400. 

The cases cited from Vesey, I am inclined to think, stand on a 
different ground. 

As a question between bona fide creditors of a previous firm 
and the separate creditors of a partner who continued the busi- 
ness, and was the sole visible owner of the property employed in 
the trade, I should concur in the view that where the separate 
creditors had given credit relying upon the property employed in 
the trade for payment, th^ should be preferred to the creditors 
of the previous firm. But no such question arises here as the case 
now stands. The whole transaction is alleged to be fraudulent^ 
that the remaining property of this firm has been fraudulently 
transferred, and without consideration, to prevent its application 
to the payment of the partnership debts ; and this for the purpose 
of this motion must be considered as admitted. 

The creditors of a partnership have a right to payment out of 
the partnership effects, in preference to the creditors of an indi* 
vidual partner. 
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In Deveau y. FowUr, the partnership effects were transferred to 
the partner continuing the trade, and he agreed to pay the part- 
nership debts; and that is this case. The circumstance of taking 
the individual bond or guarantee of this partner does not vary 
the case. 

I think the chancellor was right in the last mentioned case, in 
saying that in the absence of any agreement to the contrary, it is 
the &ir presumption that the retiring partner did not intend that 
this property should be used for his individual purpose, leaving 
the debts of the firm unpaid. This case as it now stands is 
stronger than the case of Deveau y. Fowler. 

Here it is alleged that Vail has fraudulently trans- 
ferred the assigned '''effects for the purpose of preventing 346 
their application to the payment of the partnership debts, 
and that he has absconded. 

The complainant does not ask that the partnership property 
shall be reconveyed to him, but applied to the payment of the 
partnership debts, for which he is liable. If the goods were in 
the hands of a bona fde purchaser, it would present a very dif- 
ferent case. 

Motion denied. 
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Biohard Suydam and others y. Antoine Dequindre and others. 

BUI to enforce a tni8t : Parties. To a bill to enforce a trust, it ia not necessary to 
Join as defendants parties haying a prior interest subject to which the assign- 
' ment was made, (a.) 

The trust being nnder a general assignment for the benefit of creditors, some of the 
creditors filed a bill to have the assignment set aside as fraudulent, or, in case 
it was sustained, then to have the trust enforced. The bill averred that certain 
other creditors had been paid their demands in fUU. Hddy not necessary to 
make such persons parties to the bill. 

One of the creditors who had not been paid was made a defendant instead of com- 
plainant. Heldy that as complete Justice could be done between the parties on 
this bill, the fiEtct of his not being made complainant was not good cause of 
demurrer. 

The fact that a tinie is limited in the assignment for the cdosing of the trust, will not 
preclude the filing of the bill before that time has expired, where the bill alleges 
that the assignee has done nothing in the execution of the trust. 

AsHgnment : Acceptance, An assignment for the benefit of creditors absolute in its 
terms, and which is accepted by the assignee, dedioates the property abso- 
lutely to the purposes of the trust, notwithstanding it is made without the 
knowledge or concurrence of the creditors. 

By the execution and delivery of the assignment the relation of trustee and eeshU 
que trutt is constituted at once, without any express assent of the creditors; 
and it cannot afterwards be revoked except upon the dissent of oreditors. 

AtsignmerU for the ben^ of crediton : Receiver, The court in decreeing the execu- 
tion of the trust under an assignment, under the special circumstances of the 
case, appointed a receiver for the purpose. 

The compl&inantB in this case file their bill as creditors of 
Antoine Dequindre, seeking to have an assignment made by him 
to Peter J. Desnoyers (who is made defendant), and which pur- 
ports to be for the benefit of his creditors generally, set aside as 
fraudulent, or, in case it is sustained, then to have the execution 
of the trust thereunder compelled, and for the appointment of a 
receiver for the purpose. James Boyd, jr., one of the creditors, 

(a.) Only those whose interests would be affected by the decree need be made par- 
ties. Norris V. Hurd, Wal. Ch., 103. 
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was made a defendant ; others were not made parties at all, the 
bill ayerring that their demands had been paid in full. The 
assignment was set out in full ; it bore date October 24, 1836, and 
the trustee was directed to proceed to sell the assigned property 
at private sale^ and that such of it as should not be thus dis- 
posed of within eighteen months should be sold at public auction 
within two years thereafter. The bill was filed before this two 
years had expired. The Detroit and Pontiac Railroad Company, 
which appeared by the recitals in the assignment to have rights 
in some of the assigned property, was not made a party. The bill 
averred that the assignee had taken no steps in execution of the 
trust 
The defendants demurred to the bill. 

A. jD. Fraser^ for defendants. 

E. C. Seaman, for complainants. 

Thb Ohakcellor. — ^The first point made in support 
of the demurrer *is that the time limited in the deed of 348 
assignment fbr closing the trust had not expired at the 
time of filing the bill in this cause. The deed of assignment was 
made on the twenty-fourth day of October, 1836 ; the time lim- 
ited for closing the trust expired on the twenty-fourth day of 
April, 1840, and the bill was filed on the ninth of March, 1840. 

The bill alleges that the assignment was fraudulent, and it is 
further allied that the trustee, up to the time of filing the bill, 
had neglected to take possession of the property, or to take any 
steps towards executing the trust, and had declared his intention 
not to execute it. The demurrer cannot be sustained on this 
ground. The complainants who are judgment creditors were 
authorized under these circumstances, and before the time had 
expired for closing the trust, to resort to this court either for the 
purpose of setting aside the assignment or to procure the aid of 
this court to compel an execution of the trust Other causes 
of demurrer were suggested are tenus: IHrstj that the Detroit 
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and Pontiac Railroad Company should have been made parties. 
I think this was unn^essary. Their rights accrued prior to the 
execution of the deed of assignment, and are set forth in that 
instrument, which is recited in the bill, and if a sale of the prem- 
ises shall become necessary, they must be sold subject to the rights 
of the company. {Eagle Fire Company y. LerU el al,, 6 Paige, 
635.) It is also urged that several persons who were named as 
creditors in the assignment are not made parties to the bill ; as to 
all those persons it is alleged in the bill that the debts due to them 
have been paid and extinguished. This is sufficient upon demur- 
rer. If the allegations in the bill in this respect prove true, it 
was not necessary to make them parties. The other objection is 
that James Boyd, jr., should have been made a complainant 
instead of a defendant. It would seem to me to have been pre- 
ferable if the bill had been so framed, but he has been made a 
party, and the court will be able to settle and adjudicate on his 
rights in the case, under the present bill. It is merely a technical 
objection, and not sufficient to sustain the general demurrer. 
Demurrer overruled and leaye to answer. 

949 '*'The defendant Dequindre put in an answer denying 

all fraud, and claiming the right to revoke the deed of 

assignment on the ground that the creditors were not parties or 

privies to the deed, and never claimed any benefit under it until 

about the time of filing the bill in this case. 

After the filing of this answer, the complainants' solicitor 
moved for the appointment of a receiver. 

E. C. Seaman^ in support of the motion. 

1. The deed from Dequindre to Desnoyers created a trust, 
which Desnoyers accepted by executing the deed and putting the 
same on record. (See Jeremy Eq., 138,) 

2. Desnoyers, having accepted the trust, was bound to execute 
it faithfully, and a court of equity has power to enforce its execu- 
tion in behalf of the cestui que trust {2 Story Eq., 303,304; Jeremy 
Eq., 20; Sands v. Oodwise, 4 Johns., 636) ; and if the trustee dies 
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or is incompetent or refufles to act, or if there has been an omis- 
sion to appoint one, the court will appoint {Jeremy Eq.^ 20, 
163.) 

In this case Desnoyers utterly refused to act as trustee before 
the bill was filed, and the time within which he was authorized 
to sell expired in April, 1840, and he is now a naked trustee 
holding the l^al title without the power to sell. 

3. As Desnoyers has refused to act, and his power to act has 
expired, a receiver should be appointed to collect the rents and 
profits for the benefit of the creditors, as well as to take charge 
of the property. 

In all cases where there is danger of trust property being 
squandered, a court of equity will appoint a receiver. (Story 
Eq., 8ec8. 827-^29, 836; Jeremy Eq., IH, 248; 2 Madd. Ch., 189; 
12 Vesey, 4; HaH v. Crane, 7 Paige, 37.) 

4. Desnoyers, as well as Dequindre, is liable for the rents and 
profits of the trust property accruing since the execution of the 
trust deed, and should be ordered to pay the same forthwith to a 
receiver for the benefit of the creditors {Sands v. Chdwise, 4 J, 
jB., 536; Ib.f 60 J^ 605) \ and a court of equity will hold a trustee 
responsible for the consequences of a breach of trust, 
whether he derives any benefit *from it or not {2 Madd. 850 
CA., 113; Adams v. Shaw, Sehoales & Lefroy, 272; 17 

F«., 489; 2 Sory Eq., sees. 1268, 1269, lb., 1275, 1276.) 

A court of equity will also hold a trustee responsible for losses 
resulting from a willful default ( Osgood v. Franklin, 2 Johns. 
Ch., 27.) And where a trustee keeps a trust fund in his hands 
for a year, and omits to pay over the proceeds, the court will 
charge him with interest {Oray v. Thompson, 1 Johns. Ch., 82.) 

A. D. Eraser, contra. 

1. The deed was executed without the privity of any of the 
creditors ; they are not parties thereto, nor ever assented to it, or 
until now claimed the benefit of it. and it was without any con- 
sideration. He may therefore revoke it 
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Where a person does, tcUhout the privity of any one, vnihovi 
receiving cansiderationy and without notice to any eredUoTy himself 
make a disposition, as between himself and trustees, for the pay- 
ment of his debts, he is merely directing the mode in which his 
own property shall be applied for his own benefit, and that the 
general creditors or those named in the schedule are merely per- 
sons named there for the purpose of showing how the trust prop- 
erty, under the voluntary deed, shall be applied for the benefit of 
the volunteers. {Oarrard v. Lord Lauderdale^ 3 Sinu Ch,, 1; 
Walvjyn v. Coutts, 3 Meriv,, 707; 8. G, 3 Simone, I4.) 

The deed in this case was a voluntary deed. 

Dequindre was dealing with his own property for his own per- 
sonal benefit and accommodation in paying hb creditors as he 
thought proper. iPage v. Broom, 4. Eu88., 6.) The creditors 
never submitted or assented to take the benefit of the deed, or 
conformed to its terms, or abstained from suing him in conse- 
quence. (^ SugdeUj 187.') 

If property be conveyed by a debtor in trust for the benefit of 

creditors who are neither parties nor privy to the deed, the deed 

merely operates as a power to the trustees to apply the property 

in payment of debts, and such power is revocable by the debtor. 

{Adon V. Woodgate, 2 Mylne & Keene, 492.) 

351 * 2. If the creditors are entitled to any benefit under 
the deed of assignment, the remedy is at law, as there is 
a covenant on the part of Desnoyers to execute the allied 
trust. 

If a trust is made, and no agreement to execute it, the trust is 
in equity, but if there is it is to be enforced at law. {Baldwin^ 
422.) 

3. Even if complainants should be entitled to relief, and this 
should be the competent mode, yet it is insisted that this bill was 
prematurely filed — the bill being filed on the 9th of March, 1840, 
although the alleged trust did not expire till 24th April, 1840. 

A plaintiff must have the right he asks when he puts his bill 
upon the file. {4 Buss,, 366,) 
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4. In any stage of the case the want of equity is fataL 
{Baldwin, J^IS.) 

The Chancellor. — On the twenty-fourth day of October, 
1836, Dequindre, one of the defendants in this cause, made an 
absolute assignment and conveyance of certain real and personal 
estate to the defendant, Desnoyers, for the purpose of paying his 
debts, as designated in schedules attached to the deed of assign- 
ment 

The directions in the deed of assignment were that the trustee 
should sell at fHiTate sale, and that such portions of the property 
as should not have been sold at the end of eighteen months 
should be sold at public auction within two years thereafter. 
Among the creditors who were directed to be paid from the pro- 
ceeds of such sale were the complaiuants in this cause. 

Desnoyers. accepted the trust expressly, was a party to, and 
signed and sealed the deed of assignment at the time it was exe- 
cuted ; but, as appears from the bill and the answers in the cause, 
has never either taken possession of the property or sold 
or disposed of any * part of it, or, indeed, done anything 852 
toward carrying the objects of the trust into execution. 
The two years within which he was to have closed the trust, by 
sale at auction, of whatever should not have been sold at private 
sale, expired on the twenty-fourth of April, 1840. On the ninth 
of March, 1840, this bill was filed for the purpose of either 
coercing the application of this property to the purposes 
expressed in the deed of trust, or to have it set aside and vacated. 
A preliminary objection was made that this bill was prematurely 
filed; but I have no doubt that after so long a time had elapsed, 
and after the trustee had refused to proceed in the execution of 
the trust, the complainants could institute proceedings to set 
aside the deed or compel the execution of the trust. 

But this motion is resisted principally upon the ground that 
the deed of trust was voluntary, that the creditors were not par- 
ties to it, nor ever assented to it, and have not, until now, claimed 
the benefit of it; and, therefore, that Dequindre may revoke it 
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There is an apparent, and, perhaps, an actual conflict of the 
authorities on this subject. 

The case of Wahm/n y. Coutta, 3 Meriv,, 707, seems to be the 
case referred to in subsequent decisions as the basis of this doc- 
trine. 'In that case the deed of trust was voluntary and without 
the knowledge of the creditors, and, before assent had been 
expressed or any rights acquired, new deeds had been made, 
materially varying the trust, and, in fact, in substance revoking 
the first deed. The case of Oarrard v. Lord Lauderdale, S Simons, 
1, may be distinguished from the case under consideration. It was 
an indenture of three parts, the grantor, the trustees, and the credi- 
tors. The creditors had not executed the deed, and, before the 
bill in that case was filed or any assent expressed, a different dis- 
position had been made of the property, and the assignment in 
fact revoked. Some other cases have been referred to to sustain 
this proposition. 

On the other hand, the cases are numerous afiBrming a contrary 
doctrine, or, if not directly adverse, at least difficult to be recon- 
ciled with the cases before referred to. 

In Cumberland v. Codrington, 3 Johns, Ch,y 261, it b said that 
where a trust was created for the benefit of a third per- 

853 son, he may affirm the * trust and enforce its execution. 
It has also been held that when the deed of trust is abso- 
lute in its terms, the assent of the creditors is not required, that 
the relation of trustee and cestui que trust was at once constituted 
so that the assignor could not recall the deed. (^Ellison v. EUir 
son, 6 Vesey^ 656.) Many other cases may be referred to sustain- 
ing this ground. Without undertaking to reconcile the cases of 
Wdlwyn V. CotUts and Oarrard v. Lord Lauderdale with the cases 
last above referred to (and it seems to me it would be difficult 
entirely to do so), it is sufficient to say that those cases differed in 
many essential particulars from the other class of cases, and 
also from the one under consideration. 

The deed in this case is absolute in its terms ; no assent of the 
creditors is required. Desnoyers, the assignee, positively and 
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expressly accepted the trust. The property is, in fact, dedicated 
to the payment of the debts of these, among other creditors. 
Before filing the bill a portion of the creditors require the trustee 
to proceed in the execution of the trust, which he declines to do. 
The deed of trust is not revoked. No step of that kind is taken 
or intimated. The creditors find themselves estopped by this deed 
from collecting their debts by the ordinary course of proceedings 
at law, and the property remains sheltered and locked up in the 
hands of the assignee. 

Under this state of things there can be no doubt that it is the 
duty of the court to enforce the execution of the trust or to set 
aside the assignment as intended to hinder and delay the credi- 
tors. The provisions of the assignment are fair and equitable, 
and such as there can be no objection to carrying into efiect 

I am disposed to take the ground that where the conveyance is 
absolute, vesting the property in the assignee, as in this case, no 
express assent of the cestuia que trust is required — and, while the 
' property remains unchanged, the cestuia que trusty although the 
instrument was made without their concurrence, may require and 
coerce the execution of the trust I am inclined to the opinion 
that the relation of trustee and cestais que trust was constituted at 
once on the execution of the deed, and that it could not after- 
wards have been revoked or varied except upon the expressed 
dissent of the eestuis que trust. 

As to whether the trustee shall be required to proceed 
and execute * the trust, or a receiver be appointed, I have 854 
had some hesitation, but, as it seems that the trustee, on 
being required, refused to proceed in the execution of the trust, 
and states that he accepted the trust only on condition that he 
should not be required to devote his personal attention to this 
business, it will be necessary that a receiver should be appointed, 
over whom the court can exercise a direct control. 

I shall at present limit the order to the appointment of a 
receiver to receive the rents and profits of the assigned property, 
and, as the amount of debt has not been precisely ascertained, it 
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will be necessary that a reference should be made to -ascertain the 
amount still unpaid. And, as it cannot now be ascertained how 
much of this property it will be necessary to sell, the directions 
as to the amount to be sold, and the manner in which it shall 
be sold, will be reserved until the coming in of the report 
Order accordingly. 
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Joel Ik Ankiim v. Samuel D. Woodworth. 

jFVaud : Remedy at law. Where the transactions stated in the bill, by which certain 

notes were obtained, presented a case of flraud, although, trova the case made, / g^ ^ -. 
it was doubtful whether the complainant could defend successfully the full — 

amount of the notes, and a general demurrer was interposed, the court 
refused to sustain the demurrer, and require<l the defendant to answer. 

In cases of firaud where it is doubtful whether the defense would be good at law, the 
court of chancery will entertain Jurisdiction, (a.) 

Bill to annul and set aside a contract, and to compel certain 
notes to be delivered up and canceled. States that in February, 
1839, complainant entered into an agreement with defendant to 
purchase certaih lands which defendant represented as belonging 
to him, as being good land situated near a mill, with some thirty 
acres cleared or improved land. That in the spring of 1840 com- 
plainant executed to defendant three several promissory notes for 
fifty dollars each, payable in six, twelve and eighteen months, in 
consideration that defendant would cancel and destroy the agree- 
ment to purchase; that soon after he had executed the notes 
he ascertained for the first time that defendant had no title to a 
part of the lands contracted to be conveyed, that there was no 
clearing or improvement as represented, and that the lands were 
entirely different from what they were represented to be, and he 
charges that he was 'induced to enter into the contract by fraud. 
The bill further avers that there was no other consideration for 
the notes except as above stated, and prays that they may be 
decreed to be delivered up for cancelment 

To this bill the defendant demurred. 

A. Davidson, in support of the demurrer. 
J, S, Abbott, contra, 

(a.) See Barrows v. Doty, ante, 1, and cases cited in notes. 
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The Chancellor. — ^The principal ground relied upon in sup- 
port of the demurrer is that the facts stated in the bill would 
constitute a good defense at law. 

The transactions stated in the bill, by which the notes were 
obtained, present a case of fraud, and for the purpose of this 
argument are admitted by the demurrer. It may, perhaps, be 
doubtful whether the complainant could defend successfully for 
the full amount of the notes. 

In the case of Hamilton v. OummingSj 1 Johns, Ch., 

356 523, the '''rule is stated to be, that in cases of fraud, 
where it is doubtful whether the defense would be good 
at law, the court of chancery will retain jurisdiction. And a still 
stronger case is cited from Peere Williams, where the lord chan- 
cellor canceled a bond without sending the parties to law, 
although he was inclined to think the bond void at law as well 
as in equity. 

There is another reason for retaining jurisdiction in this case, 
as the complainant is likely to be harassed with a series of suits 
upon these notes, confessedly fraudulent under the case made by 
the bill, and this, too, perhaps, afler the witnesses may be beyond 
his reach. 

Demurrer overruled, with leave to answer. 
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Edwin Jerome t. Charles Beymovx. 

ReUaae of mortgage by quU-clai'm deed. Where the holder of a mortgage executes 
a quit-claim deed of the mortgaged premises to one who has received a deed 
thereof under an agreement that he shall pay the mortgage, the effect is to dis- 
charge the lien of the mortgage. 

A subsequent assignment of the mortgage to a third person will not entitle the latter 
to enforce it. 

The bill in this case states that on the 20th December, 1836, 
Cyrus Shepard executed to Horace R. Jerome two notes: one 
for $240 payable in one year, the other for $240 payable in two 
years ; that on the sixteenth January he executed to said Jerome 
a mortgage to secure the notes. 

That on the 2d of April, 1838, Horace R. Jerome sold and 
assigned the notes and mortgage to complainant, for the considera- 
tion of $500. It then states that February 23d, 1837, Charles 
Seymour purchased the mortgaged premises from Cyrus Shepard, 
and they were conveyed, subject to the mortgage. That Seymour 
paid no consideration, except the notes and mortgage. 

That immediately previous to the purchase, Shepard, H.,R. 
Jerome and Seymour were the joint owners, and they were jointly 
building a saw mill. After the sale, above mentioned, Seymour 
owned two-thirds, and H. R. Jerome one-third, and they contin- 
ued on with the work in 1837. 

That Seymour, with intention to defraud H. R. Jerome, pre- 
tended to him that his deed of the mill property was defective, 
and desired said Jerome to make out a quit-claim, for the purpose 
of correcting errors and without intending to affect the mortgage 
and deed executed February 27, 1837. 

Complainant states that Seymour paid no consideration for 
this quit-claim deed, and it was not supposed by said Jerome 
that deed would operate to release the mortgage; and that if 



357 CA8EB IN CHANCERY. 

Jerome v. Seymour. • 

Seymour procured the deed for such purpose, or supposed it 

would effect such purpose, he fraudulently concealed the same 

from said Horace. That Seymour, both before and afterwards, 

promised Jerome he would pay the notes, and in the 

358 fall of '*'1837, Seymour stated he had advanced more than 
his share towards the mill, and being so in advance, 
ought not to pay interest on said notes unless he had interest on 
the balance due him, and Seymour claimed a written stipulation, 
which Horace then gave him, not to charge interest in case Sey- 
mour paid said notes within some time there stated. The terms 
of said stipulation are demanded by said bill. 

Complainant charges there is no balance due Seymour from 
Horace R. Jerome, independent of said notes; but that on the con- 
trary, Horace R. Jerome claims a balance due from Seymour. In 
case Seymour claims a balance to set off against the notes, com- 
plainant offers Xo submit the matter to a master to state the 
accounts, and in such case prays that said Horace may be made a 
party. Complainant also states that in the winter of 1838 he 
attempted to settle with Seymour ; accounts were exhibited, and 
Seymour examined and took a statement of the same ; that he did 
not dispute his liability to pay the notes, but claimed he had a 
stipulation or agreement from Horace R. which exempted him 
from interest. 

That he attempted again to settle in the wifiter or spring of 
1838, as the agent of Horace, and the accounts were looked over 
at the house of complainant in Detroit ; that the notes were talked 
of and admitted as a subsisting claim. 

Complainant charges that both before and after the transfer of 
said notes and mortgage, Seymour has frequently admitted to 
complainant his liability to pay the notes; that Shepard, the maker, 
is insolvent, and a resident of the State of New York. 

The defendant by his answer admits the indebtedness of Cyras 
Shepard to Horace Jerome as stated in the bill ; admits giving 
the mortgage to secure the debt, also the acknowledging and 
recording, and that the same was for purchase money. 
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Admits that complainant holds the assignment of the notes and 
mortgage, bat denies that the same were assigned on the day 
stated, and denies that $500 or any other sum was paid for the 
assignment For answer says he was informed by the complain- 
ant that the notes and mortgage were given to him in the winter 
or spring of 1837, as agent to settle ; therefore denies that com* 
plainant was ever the bona fide assignee. 

Admits that said mortgage was on record at the time 
he bought out "^Cyrus Shepard, and that Shepard gave 359 
him a deed ; but denies the same was subject to the pay- 
ment of the mortgage, but states that such conveyance was in 
terms full and entire. 

Admits that at the time of the purchase made of Cyrus Shep- 
ard, he had knowledge of the notes and mortgage. He also 
admits that he agreed to pay the mortgage, which agreement is 
in writing. 

Denies that the agreement with Shepard to pay said notes and 
mortgage constituted the whole or a considerable portion of the 
consideration, but that he paid him some $1,600 in money, and 
property besides. States that before the agreement to buy out 
Shepard a copartnership was formed, to wit, on the 20th day of 
December, 1836, between Cyrus Shepard, Seymour, and H. R. 
Jerome, which was in writing, one provision of which was that 
Seymour and H. R. Jerome should furnish each one-half of the 
means to erect a saw mill and dam, and reimburse themselves 
from the earnings. 

Avers that it being understood that the description of the prem- 
ises was defective, it was agreed if Seymour would buy out Shep- 
ard, Jerome would give a conveyance that was correct. About 
February 23, 1837, he did purchase Shepard's interest, and receive 
a conveyance ; sets out the consideration, and refers to the agree- 
ment in writing. 

Admits that immediately previous to buying out Shepard all 
three were joint owners and engaged in putting up the mill, and 
afler the puschase, defendant owned two-thirds and H. R. Jerome 
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one-third, and that defendant and Horace R. continued their work 
through 1837. 

That after the purchase it was proposed by said Jerome that 
new articles of agreement should be made, by which defendant 
should be obligated to advance according to his interest; this the 
defendant declined to do, but still proposed if H. R. Jerome 
would release the mortgage so that the property would be clear, 
etc., he would enter into such agreement ; this was agreed to, and 
thereupon the copartnership agreement was made. 

That on the same day, in pursuance of the original agreement, 

and in consideration that said defendant had entered into the 

agreement by which he bound himself to pay two-thirds of the 

expenses, and for the further consideration in said deed expressed, 

the said H. R. Jerome, on the 27th day of February, 1837, 

360 by deed signed by himself and *wife, quit-claimed two- 
thirds of the mill property to defendant, and the deed was 
acknowledged and recorded, and then in defendant's custody. 
Defendant admits the prior deeds were defective, also that he 
paid to the said Horace R. Jerome no pecuniary consideration for 
the execution thereof; that one object of the quit-claim was to 
correct the error. But denies all fraud, denies that the main 
object was to correct the error, but states the main object was to 
have the premises discharged from encumbrances, and Horace R. 
Jerome designed and intended in executing the quit-claim deed 
to discharge the mortgage. 

Admits he promised H. R. Jerome he would pay the notes both 
before and after quit-claim deed. 

Admits in November, 1837, he had an interview with H. R. 
Jerome at Flint concerning notes and advances, in which defend- 
ant claimed he had advanced more than his share, which said 
Horace R. admitted, and desired defendant to take said two notes 
and pass to his credit, but neither of said notes being due, and 
defendant wanting cash, he declined, saying they might come in 
after due. But finding he could get no money he agreed to take 
one ; afterwards it was found the notes were at St Clair. Then 
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he concluded to take both and apply them in the manner pro- 
posed, and drew upon the back of the statement of advances an 
agreement, on the part of H. R. Jerome, to deliver both notes, 
which was signed by H. R. Jerome. Defendant denies that any 
such stipulation in relation to said notes as stated in the bill was 
made at any time. Avers that after the above interview he went 
on in 1838 and made further advances, and by the vdnter of 1839 
completed the mill and dam, and claims a large balance against 
H. R. Jerome over and above said two notes. 

E. C. Seaman, for complainant 
Lee, Hale & Harding, for defendant 

The Chancellor. — From the statements contained in the 
answer I think there is a good reason to doubt the allegation that 
the complainant is the bona fide holder of the notes and mortgage 
in question. 

'^'I should rather be inclined to the belief that he was 361 
acting in the capacity in which he led the defendant to 
believe he was acting until a short time before the commencement 
of the suit, merely as the agent and attorney of Horace R. Jerome. 
But admitting him to be the actual holder of these papers, how 
would the case stand ? As between the complainant and defend- 
ant, the present complainant can have no greater equity as agent 
of this defendant than could his assignor, H. R. Jerome. 

That the property upon which the mortgage was based was dis- 
charged by the quit-claim, I entertain po doubt ; that it was the 
mutual understanding and intention of the parties that such 
should be the operation and effect of the deed, must be conceded. 
The effort, then, to subject the land to the payment of the mortgage 
is out of the question. 

But it is said that as a part of the purchase money to an amount 
equal to the notes remaining is in the hands of the defendant, the 
court should treat this as a trust fund, and enforce payment out 
of this to the present complainant Shepard, the grantor of the 
defendant, is not a party in this suit 

»5 



361 CASES IN chanc;ery. 

Jerome v. Seymour. 

It is true the defendant admits that he promised at the time of 
the purchase to Shepard, to pay these notes then in the hands 
of Horace R. Jerome, the assignor of the complainant. 

In the course of their mutual dealings as copiEirtners it was 
expressly agreed in writing that these notes should be credited to 
Horace R. Jerome and charged to the defendant in consideration 
of advances made by defendant to the said copartnership. 

The agreement is in these words : '* I am to deliver to Charles 
Seymour the two notes I hold against Cyrus Shepard for $240 
each, and charge them against the balance he may have furnished 
for the mill over his share without interest. H. R. Jerome." 

It is averred that the advances were made to an amount greater 
than the notes. 

How, then, can this complainant, standing in the place of H. 
R. Jerome, be entitled to a decree? If the notes which the mort- 
gage was given to secure were the notes of the present defendant, 
negotiable, and negotiated before due, the defendant would 

362 of course '''have been liable upon them in the hands of the 
holder. But they are not the notes of this defendant, but 
of Shepard. The promise to take them up was made to Shepard 
while they were in the hands of H. R. Jerome, his partner. 

According to the answer, which for this purpose must be taken 
as true, they were actually paid. Shepard is not a party to this 
suit, and it is not proper or necessary in this stage of the proceed- 
ings to decide what may be the equity between him and Seymour, 
but it is quite certain, as the case now stands, the present complain- 
ant is not entitled to a decree against defendant upon these notes. 

I have had some hesitation as to what order to make. Whether 
to direct the notes and mortgage to be canceled, or to permit the 
cause to stand over with leave to make Horace R. Jerome a party, 
with the view to a settlement of the account for advances made 
by Seymour, as stated in his answer, which it was stipulated should 
apply in payment of these notes. The latter, perhaps, may be the 
safer course, and cannot prejudice the rights of either party. Let 
the order be entered accordingly. 
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Kafhaniel Weed and others t. James Lycm and others. 

Recording acU of 18t7, The act of April 12, 1827, entitled ** an act concerning mort- 
gages,** prescribea the manner in which mortgages may be registered, and, 
being an act expressly in relation to mortgages, and general in its terms, is not 
controlled in relation to the record of mortgages by the act of the same date, 
entitled ** an act concerning deeds and conveyunces ;'* and a compliance with 
the flrst-mentioned act in the record of a mortgage is sufficient. 

The bill of complaint in this case was filed November 16, 1840, 
and sets forth that on the 6th day of June, 1837, John Hale was 
indebted to complainants, in the sum of $3,038.37, for goods, etc., 
and the said Hale, being seized of, or pretending to be seized of, 
the fee of lots 16, 17 and 18, on the Military Reservation, so 
called, on the south side of Congress street, in the city of Detroit, 
free from all incumbrance, executed, with his wife Felicite, a 
mortgage on the premises, which was recorded in the office of 
the raster of deeds for the county of Wayne, on the 17th of 
June, 1837. 

That default having been made in the payment of the bond 
and mortgage, a foreclosure was commenced by advertisement on 
the 17th day of June, 1839, and the lots were struck off to the 
complainants, and they became the purchasers, on the 31st day of 
August, 1839, and received a certificate from the sheriff, that, 
unless the land was redeemed according to law, the purchasers 
would be entitled to a deed in two years from the date of said 
purchase; that the certificate of sale from the sheriff was duly 
recorded in the office of the register of deeds of the county of 
Wayne ; that the property had not been redeemed, and there was 
no probability of its being redeemed, as Hale, the mortgagor, 
was dead, and his estate insolvent, and complainants aver that 
they hold no other security for the payment of the demand or 
debt, or any part thereof. The bill then states that complain- 
ants were greatly surprised recently to learn there was a prior 
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encumbrance in favor of the defendant Lyon, which was made 
about the 13th of November, 1828; and, upon examining 

364 the records of Wayne county, they find such to be the *fBLCt, 
and that certain proceedings were instituted in behalf of 
said Lyon, to foreclose the mortgage, and that the said premises 
were bid off on the 2l8t of November, 1838, and that the sheriff 
gave a certificate stating that James Lyon, the purchaser, would 
be entitled to a deed in two years, unless previously redeemed 
according to law. An assignment was made in January, 1840, to 
Thomas Beals, by Lyon, and the complainants charge that Seals 
or Lyon contemplate applying to the sheriff of the county of 
Wayne, for a deed, on the pretence that the premises have not 
been redeemed, thereby utterly disregarding the rights and inter- 
ests of the complainants; and they charge, if such deed is pro* 
cured, it would prejudice their claim on the premises. 

The complainants then set forth that it was provided, in an act 
of the legislature, that there should be a city register's office in the 
city of Detroit, which law was in force at the time of the execu- 
tion of said mortgage to Lyon, requiring it to be recorded in the 
eUy register's office, and declaring such conveyance to be fraudu- 
lent and void, unless it should be recorded in the city register's 
office before the '* recording" of the deed or conveyance of a 
subsequent purchaser or mortgagee. They then state that at the 
time complainants took their mortgage they examined the city 
records, and that Lyon's mortgage never was recorded in the 
office of the city regbter, and that they had no knowledge of the 
same until June, 1840, and they claim that the Lyon mortgage 
should be considered as fraudulent and void. 

Bill charges that the statutory foreclosure is void as against the 
complainants, for the reason that the mortgage of Lyon was not 
recorded in the city registry. And it prays that the mortgage 
made by Hale and wife to Lyon be adjudged null and void as 
against the complainants, or considered as subject to complain- 
ants' mortgage; and that the statutory foreclosure be set aside 
and declared void, and for other relie£ 
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The defendants demurred. 

H. N. WaOcer^ in support of the demurrer. 

A. D, Fraser and Oeo. C. Boies, eonira. 

The Chancellor.— The act of April 12, 1827, entitled *• an 
act concerning mortgages," prescribes the manner in 
which mortgages * maj be registered. This being an act 365 
expressly in relation to mortgages, and general in its 
terms, is not controlled in relation to the record of mortgages by 
the act of the same date, entitled '* an act concerning deeds and 
conveyances." Therefore, the record of the mortgage of Lyon in 
the county regbtry, according to the requirements of the act first 
mentioned, was legal and valid, and a constructive notice under 
the statute to any subsequent mortgagee or grantee of the same 
premises. As this conclusion upon the construction of these 
statutes is conclusive upon the equity of the case made by the 
bill, the demurrer must be allowed and the bill dismissed. 

Bill dismiased. 
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Maok Ab Davis t. Bllia Doly. 

Relief against judgment ai law. This court will not relieve against a Jndgment at 
law on the ground of its being contrary to equity, unless the defendant waa 
Ignorant of Eis defense, pending the suit, or the facts could not be received aa 
a defense at law, or unless, without any neglect or deflftult on the part- of the 
defendant, he was prevented by ft-aud or accident, or the act of the opposite 
party, firom availing himself of his defense, (a.) 

But where the defendants were prevented firom making their defense at law by the 
acts of the plalntiif until the only witness, by which the defense could be 
proved, was dead, and a resort to this court, in consequence thereof, became 
indisi>ensable, it was held that the complainants were entitled to relief in this 
court, and that it was not necessary for them to appeal the case at law, and 
then apply to this court for a discovery, in order to entitle them to equitable 
relief. 

Where it appeared by the bill that the complainants became security for a third per- 
son to the defendant on two promissory notes, and that the defendant extended 
the time of payment three several times for ninety days each, without the 
knowledge or assent of the sureties, and the maker of the notes at the time of 
the extension was able to pay, but, at the time to which payment had been 
extended, he had become insolvent, and the defendant had commenced two 
several suits before a Justice of the peace to recover the amount of the notes 
against the sureties, and they appeared and defended, and, after the testimony 
was taken, the defendant, who was plaintiff in the Justice^s court, discontin- 
ued his suits, and, after the decease of the only witness on the part of the 
defense, new suits were commenced, upon which Judgments were recovered^ 
the suits being undefended ; upon demurrer, it was held that the case made 
by the bill was such as entitled the complainants to relief in equity, and that it 
was competent for this court to aflTord that relief in any stage of the proceed- 
ings, as well after as before Judgments at law. 

Demurrer to a bill for discovery and relief against judgments 
at law. The opinion of the court contains a sufficient statement 
of the case. 

A. D, Fraaer, in support of the demurrer. 

The bill seeks to enjoin two judgments recovered before a jus- 
tice of the peace by default. 

(a.) See Barrows v. Doty, anle^ 1, and oases cited in note. 
8i0 
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The fact alleged might constitute a good defense at law if 
pleaded. No reason is assigned for not making a defense at law, 
nor does it appear why a discovery was not sought while the 
action was pending at law, and before judgment rendered. 

It is conceded that the court would coerce a discovery in aid 
of inferior courts, and that the amount in controversy alone con- 
stitutes the test of jurisdiction. At all events it was the 
duty of the complainants *to have appealed to the cir- 867 
cuit court, and then come to this court for a discovery. 
(1 Eq, Abr., 181; Jer. Eq, Jur., 268, 269; 1 Madd. CA., 195; 1 
Chit, Dig., 691, etc.; 1 Paige, 287.) 

This court will not afford relief against a judgment at law, on 
the ground of ignorance of facts, mismanagement of attorney, 
nor even when perjury has been committed. There must be a 
clear case of accident, surprise or fraud, before equity will inter- 
fere. {2 Vem., 696; 6 Johns. Ch., 87; 10 Pet., 606; Fonbl., 26, 
27, 666, 667; 2 Paige, 321; 1 Johns. Cos., 492, 602; 3 Johns. Ch., 
362; 1 Johns. Ch., 61, 320, 396, 466; 4 lb., 610, 666; 7 lb., 136, 
337.) 

The parties should have put themselves in a situation to try 
the case by filing a plea. (6 Johns. Ch., 4^0, 4^1.) 

Ooodwin & Hand, contra. 

If an obligee does an act to the injury of the surety, or varies 
the terms of his obligations, or enlarges the time of performance 
without his consent, the surety will be discharged. (2 Bro. C C, 
679; 6 Dow., 64O ; 2 Ves., 64O; 10 Johns., 687; 3 Kent, 111; 
12 Wheat., 664; Chit, on Bills (8th ed.), 44^, and cases cited; 2 
Swanst., 639; 2 Hov. on Frauds, 71, and cases cited; 4 Bam. & 
Ores., 606.) 

The rules as to the relief of a surety are the same in a court of 
equity as in a court of law, when the facts are the same. (2 Johns. 
Ch., 664; 17 Johns., 384.) 

When the sureties on the face of the instrument appear as sure- 
ties, the defense may be set up at law; when they do not so 
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appear, it is doubtful as to whether the defense be available at 
law; in such case the jurisdiction of a court of equity is 
undoubted, and in the other case this court would seem to have a 
concurrent jurisdiction, especially when a discovery is necessary. 
In this case the character of the complainants as securities does 
not appear on the notes. (4 Bam, & Ores., 606; 2 SwansL^ 
5S9.) 

368 '''The Chancellor. — ^The bill allies that the com- 
plainants became sureties for one McKinney, to Doty, 
upon two promissory notes, for fifty dollars each. Doty, at three 
several times, extended the payment for ninety days each, with- 
out the knowledge or assent of the complainants. That, at the 
time said extension was granted, McKinney was able to pay, but, 
after the time to which payment had been extended by Doty had 
elapsed, was insolvent. That, at two several times. Doty com- 
menced suits upon said notes before Robert Abbott, magistrate. 
That the complainants appeared and set up their defense, to wit, 
that they were sureties, and the extension of the time of payment 
by Doty. That the only witness to support their defense (the 
agreement to extend the time of payment) was one Sydney 8. 
Hawkins (since deceased), who acted as the agent of McKinney 
in that behalf, and was on one occasion sworn, and gave his testi- 
mony; and, after the witness was examined. Doty discontinued 
his suit. That the parties appeared on both occasions, and were 
ready to make their defense, etc., and the suits were discontinued. 
That, after the decease of said Hawkins, the only witness, i^ew 
suits were commenced, on Which judgments were recovered, the 
said suits being undefended. To this bill there is a general 
demurrer. The ground of the defense La that this court will not 
relieve against a judgment at law on the ground of its being con- 
trary to equity, unless the defendant in the judgment was igno- 
rant of the fact in question, pending the suit, or it could not be 
received as a defense at law, or unless, without any neglect or 
default on his part, he was prevented by fraud or accident, or the 
act of the opposite party, from availing himself of the defense. 
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This is undoubtedly the true rule ; it has been frequently so held 
by this court. (See Barrows v. Doty, ante, page 1; Wright v. 
King, ante, page 12, and notes,) 

It is insisted, however, that this case does not come within it 
That the defendants below have been prevented from making 
their defense by repeated discontinuances, when the parties 
appeared to make their defense, until the death of the only wit- 
ness. That, from the constitution of justices' courts, a continu- 
ance cannot be had for a sufficient time to obtain a discovery. 
That courts of chancery interfere with reluctance with 
inferior jurisdictions, and that this being *a case of 369 
original chancery jurisdiction, this court should now 
entertain this bill and grant relief. In support of these grounds, 
the cases of Rathbone v. Warren, 10 Johns., 896; Boyce*s Execu- 
tors V. Orundy, 8 Pet,, 2H ; 2 Swanst, 689, are cited. It is clear, 
from the case made by the bill, that the complainants were dis- 
charged from their liability. It is also undoubtedly true that courts 
of chancery have always sustained their jurisdiction in this class 
of oases. A court of chancery was formerly the only tribunal 
which could afford adequate relief But recently courts of law 
have also given effect to defenses of this kind. The court of 
chancery, having originally exclusive jurisdiction, still retains it« 
But if the party has a good defense at law, and it is in his power 
to make it there, without a resort to this court, and he permits a 
judgment to pass against him, a court of chancery w.ould not 
relieve him. It is apparent, from the case as made, that the 
defendants, by the act of Doty, after having two suits commenced, 
at two several times were deprived of making their defense, by 
the discontinuances, until the death of their only witness. That 
a resort to this court was indispensable, and that this necessity 
has resulted from the act of Doty, the plaintiff below. The only 
doubt in the case is, were the parties bound to apply to this court 
before judgment rendered in the court below. It has been urged 
that the defendants below could have taken appeals to the circuit 
court, and could have then applied to this court for a discovery, 
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and would have been entitled to their remedy. I have entertained 
much doubt whether this case comes within the exceptions to the 
general rule as stated in the case in 10 Johns., 590, and S PeL, 
2H, Was it necessary? was it incumbent upon the parties to 
adopt this more expensive and circuitous proceeding to make 
their defense, after having, on tWo several occasions, appeared, in 
both suits, made their defense, and produced their witness? I am 
inclined to think not. The necessity for a resort here at all has 
been caused by this extraordinary and unjust proceeding on the 
part of Doty, the defendant. In the case in S Pet, 2H, where 
the court did relieve against a judgment, the judge, in delivering 
the opinion of the court, says : *' It is not enough that there is a 
remedy at law, it must be plain and adequate ; in other words, as 
practical and efficient to the ends of justice, and its prompt 

370 administration, as the remedy in equity." He ^says, 
also : *' Although the defense might have been made at 
law, the complainant would still have been left to renew the con- 
test upon a series of suits ; and that, probably, after the death of 
witnesses." The case in 10 Johns, was a case against bail, where 
the time had been extended. There had been a judgment in the 
supreme court against the bail, but relief still was granted. Here 
the complainants were prevented from making their defense by 
the act of the defendant. This was a case in which it would have 
been competent for this court to afford relief in any stage of the 
proceedings, and the resort here having been rendered indispen- 
sable by the act of Doty, it will be unjust and inequitable to per- 
mit him to take advantage of his own wrong. 

Demurrer overruled. 
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Biohard £L Ckninor and others, Administrators of Henry Oon- \ ^ ^ 

nor, ▼. John Allen. ^^^ 

^arinenhip: Bighi of turvivor topoisestion of cuaeU: Receiver. A soxriTlng part- 
ner having the legal right to the posfleesion of the partnership property, the 
coort will not deprive him of that right, unless upon proof of mismanagement 
or danger to the partnership effects. 

MoUon /or receiver, affldaviU on. Affidavits are not admissible to contradict the 
answer upon a motion for the appointment of a receiver. 

The bill states that, in 1838, Henry Connor and John Allen 
were partners, owning certain mills and other property to a con- 
siderable amount ; that they carried on the milling business as 
partners until September, 1840, when Connor died ; that Allen 
had always been in actual possession and occupation of the prem- 
ises, and still was in actual possession and occupation, and was 
running the mills and manufacturing lumber from logs cut on the 
partnership lands, and on the lands belonging to Connor alone, 
and was using and appropriating the proceeds to his own use and 
benefit; that complainants have been duly appointed adminis- 
trators upon the estate of Connor, and, as su6h, are entitled to an 
account. And it prays for an account, injunction and receiver. 

An injunction was granted. 

The answer admits the partnership and the death of Connor, 
but states that the partnership is largely indebted to the defend- 
ant 

The defendant moved to dissolve the injunction on the coming 
in of the answer, which motion the complainants resisted, and 
moved for a receiver on the pleadings and affidavits. 

The motions for a receiver and to dissolve the injunction both 
came on to be heard at the same time. 

A. C. Smithy for complainants* 

Fan Dyke & Harrington, for defendant 
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The Chancellor. — The answer denies the whole equity of 
the bill, and states the further fact that the partnership is 
indebted to the defendant in a considerable amount. The surviv- 
ing partner having the legal right to the possession of the prop- 
erty» the court will not deprive him of that right unless upon 
proof of mismanagement or danger to the partnership effects* 
(^Gow on Part, 382.) 

The affidavits are not admissible in contradiction to the 

872 answer upon *the motion to dissolve the injunction, and 
the answer being full, the injunction must be dissolved. 
Affidavits may be read upon a motion for the appointment of a 
receiver. But I do not think the affidavits presented show such 
a case of mismanagement, or danger to the fund, as will justify 
the court in the appointment of a receiver under the rule as 
before stated. 

Injunction dissolved. 
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MiUenl V, Bamsdell, and Ramsdell v. Millerd. 



Korton B. Bamadell and aChen ▼. Jesse Millerd and others, 
Millerd ▼. Norton B. Bamsdell and others. (Cross-bilL) 



laniflff- 



IhSTS 
78 6fiS 



Answer J wlten reqtmuive to bOL OompUUnant, by his bill, ayerred his right to cer- , 

tain shares in a partnership, purchased by him of the heirs of a former ej 
partner. The answer of defendant set ap an agreement by which these shares 
were to be purchased by complainant for himself and defendant jointly Held^ 
that as to this agreement the answer was not to be regarded as directly respon- 
siye to the bill, and, therefore, the agreement was not prov^ by it. 

Contract for lands : Speeifle performance. It an agreement for the parchase of "jh 873 
lands be yagne and uncertain^ or th^ eyidence in support of the same unsatis- f^-J^' 
factory, a court of equity will not enforce it, but leaye the party to his remedy 
at law. 

Fardl eontrtteifor landi : Part performance. Part performance, to take a parol con- 
tract for the purchase of lands out of the statute of fhtuds, should be of une- 
quiyocal acts that confirm the existence of the contract (a.) 

Cfontinuance of partnerBhtp bueineu after death of one : Bights of repreeentaUves c/ 
deceased partner. Where one of seyeral partners dies and the business of the 
copartnership is carried on by the suryiying partners without the assent of 
the representatiyes, they haye as a general rule their election to demand inter- 
est on the amount of the share of the deceased, or to take a share of the 
profits; but where the interest of the deceased partner had become yested in 
one of the suryiying partners, who consented to the continuance of the copart- 
nership, it was held tl^e rule did not apply, and his only right was to share as 
partner. 

The original bill in this case was filed in June, 1837, by Sal- 
mon H. Matthews. 

In July following, a cross-bill was filed by Millerd, the princi- 
pal defendant in the original suit ; answers were put in to the two 
bills by Matthews and Millerd respectively ; as to the others, the 
bills were taken pro eanfeaso. 

Subsequent to the putting in of the answers in both cases 
Matthews died, and the suits wer^ revived and continued by and 
against his personal representatives, Norton R. Ramsdell and Asa 
Williams, administrators, and Arabella Matthews, administratrix. 

(a) Bee Bnrtch v. Hogge, orOe, 81, and cases cited in notes b and e. 
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The case will sufficiently appear from the cross-bill and answer. 

It appears from the cross-bill that in November, 1835, 
Matthews and Edwin Bond, one of the defendants, entered into 
a copartnership with Millerd. The articles of copartnership 
were reduced to writing, and are as follows : 

*' This article of agreement, made the first day of November, 

1835, between Jesse Millerd, late of Auburn, N. Y., and Salmon 

H. Matthews and Edwin Bond, of Dexter village, M. T., wit- 

nesseth, that the said parties have this day mutually entered into 

a copartnership, under the firm of J. Millerd & Co., for 

874 the purpose of carrying *on the mercantile business and 
the grist mill and saw mill business, and all other busi- 
ness which may be, by said firm, considered necessary in connec- 
tion with said branches to promote the interest of said firm, for 
the term of four years from the above date, on the following 
terms, viz: their capital is to be $21,000, or $7,000 to each per- 
son. 

'* The said Matthews and Bond now own in the said village of 
Dexter, a grist mill and saw mill and tavern stand, and the neces- 
sary buildings thereon, containing about five acres of land, more 
or les6, according to their deed of said property, executed to them 
by Samuel W. Dexter, on the 7th day of April, 1834, which 
property, together with the appurtenances and water privileges 
thereunto belonging, is estimated at fourteen thousand dollars, 
which the said Matthews and Bond are to furnish as a capital for 
the benefit of said firm, as their shares, and for which, whatever 
may be due, or to become due to said Dexter, they, the said 
Matthews and Bond, are themselves to cause to be punctually 
paid to the said Dexter, without cost or inconvenience to the said 
firm or the said Millerd. 

'* And the said Millerd is to furnish seven thousand dollars 
worth of goods as his share of said capital stock of said firm, and 
the said partners are mutually bound to each other to do and per^ 
form all necessary services in their power, for the promotion of 
the above business. All the loss or gain to said business is to be 
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mutually shared by the said partners, and all necessary expenses 
in said business are to be borne by the said firm, from and after 
the said date first above mentioned. 

** And, as the said Matthews and Bond are indebted to the said 
S. W. Dexter for the said premises and for the payment of said 
debts, they have executed a bond and mortgage to the said Dez* 
ter for payment thereof, and as the said Millerd on his part ftir* 
nishes his share of the said capital stock at the commencement of 
said firm : Now, therefore, it is hereby agreed by said Matthews 
and Bond, that they will, for the purpose of securing said Millerd 
against any loss he might sustain by their failing to pay for the 
said premises, according to the condition of said bond and mort- 
gage, execute to him, the said Millerd, a warranty deed of the 
said premises; and they, the said Matthews and Bond, 
also agree, that in case of their failure *as aforesaid, to 875 
make payment for said premises whereby the said Mil- 
lerd's interest shall be injured; that then, in such case, he shall 
have. a claim to secure himself from any personal property in 
the possession of said firm, or from the property owned by either 
or both of the said Matthews and Bond in their private capacity. 
" In witness whereof, the said parties have hereunto set their 
hands and seals at Dexter village, on the date first above men- 
tioned, in presence of Chas. D. Millebd. 

(Signed) * "J. Millerd. 

S. H. Matthews. 

Edwin Bond." 

* 

' The cross-bill states that Matthews and Bond were at the time 
of executing said agreement joint owners of said real estate, and 
copartners in the grist and saw mill business and tavern, under 
the firm and style of Matthews & Bond; that said firm were 
then indebted to difierent persons in a considerable amount ; that 
by the formation of said copartnership the firm of Matthews & 
Bond was dissolved. 

That Millerd did furnish his share of capital according to agree- 
ment, and the goods were placed in the store of the firm. 
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That Matthews and Bond did, in pursuance of the agreement on 
their part to furnish, etc., on the 12th. of January, 1836, execute 
to Millerd a deed of one undivided third of said real estate. 

Thai at the time of the execution of .said agreement, said Mat- 
thews and Bond proposed to Millerd that he should become joint 
owner with them of another parcel of land in Dexter, on which 
was a dwelling house and store, etc. (the Brower lot); that 
Matthews and Bond then held a deed of same, but had not paid 
the purchase money ; that it was agreed that Millerd should own 
one-third of it and pay one-third of the said purchase money ; 
that the same was included in the said deed from Matthews and 
Bond to Millerd ; that part of said purchase money had since 
been paid out of the partnership funds, the remainder not yet 
paid and not all due. 

Bets out the covenants in said deed on the part of Matthews 
and Bond, which are: 

1. Seizin in said Matthews and Bond. 

876 *2. Freedom from encumbrances, except a mortgage to 
Dexter of $10,750. 

3. That said Matthews and Bond would pay said mortgage and 
indemnify Millerd against the same. 

4. Bight of said Matthews and Bond to sell. 

5. Covenant of warranty. 

That said deed was intended as an absolute conveyance of said 
one-third ; that said Matthews and Bond have never executed any 
deed as security to Millerd, as against the Dexter claim. 

That the partnership commenced immediately on executing the 
agreement, and that the goods were offered for sale in the store of 
the firm ; that the same had been replenished from time to time, 
by and on account of the firm ; that Matthews and Bond had at 
all times participated in the profits thereof. 

That Matthews and Bond were not acquainted with the mer- 
cantile business, and therefore chose to attend to the other 
branches of the business of the firm, and that Millerd attended 
principally to the store. 
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That regular invoices were made of the $7,000 worth of goods, 
and copied into a book in the store ; and that similar bills were 
made of the goods since purchased ; and that all of the bills or 
invoices were kept in the store with the other papers of the firm ; 
that books of account and a cash book, etc., were kept in the store, 
and remained there up to 27th of June ; and that Matthews and 
Bond had access to them at all times ; that said invoice book was 
delivered to Matthews at hifl request ; that Matthews carried it 
away, and still has it. 

That in the summer of 1886, an addition was built to said 
tavern house by the firm, and out of their fiinds, at an expense of 
about $1,000 ; that during the same year a store was in the same 
way built on said five acres of land, at an expense of about $3,000 ; 
that no account was kept of the expense ; that about the 1st of 
September, 1886, a contract was made by Millerd and Matthews 
in the name of the firm with one J. Ranney to sell him a village 
lot for a tannery, being part of said five acres, which contract 
the parties agreed to reduce to writing at some fiiture 
time; that the same has not yet '*'been done, but that 877 
said Ranney has taken possession of the lot by the con- 
currence of said Matthews and Millerd, and paid part of the pur- 
' chase money, for which receipts were given in the name of the 
firm, and the iftoney appropriated to the use of the firm ; charges 
that all this was done with the consent and approbation of 
Matthews, and that Bond, during his lifetime, and Matthews and 
Millerd did agree during his lifetime to build said addition and 
said store. 

That said firm did, about the 12th of January, 1836, purchase 
of S. W. Dexter certain premises and water privilege, contiguous 
to the village on Huron river, for $3,000, and took a warranty 
deed ; that the whole of the purchase money is yet unpaid and 
not yet due ; that at and previous to the commencement of the 
partnership, Matthews and Bond were negotiating with Dexter for 
the purchase from him of one-half the unsold lots of Dexter vil- 
li^ge, and also forty or fifty acres of land north of said village ; 
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that it was agreed between Matthews and Bond and Millerd, that 
the latter should be admitted to participate in said purchase; 
that the same was not consummated during Bond's lifetime, but 
that after his death Matthews and Millerd completed the pur- 
chase in their own names, and a contract for the same was exe- 
cuted by said Dexter, Matthews and Millerd, whereby Dexter 
obligated himself to execute to Millerd and Matthews a deed of 
the same upon the payment of $2,000; that the same* is still 
unpaid ; that the said premises have risen in value and are now 
worth at least $7,000. 

That in January, 1836, Millerd had occasion to go to the State 
of New York after his family, and to purchase goods for the firm ; 
that it was agreed between all the parties that he should go, and 
that the business should be left in charge of Matthews and Bond, 
and the clerks ; that Bond died during Millerd's absence, in April 
or May, 1836 ; that Millerd was on his return when he heard of 
his death, and immediately returned. 

That after Bond's death, Millerd and Matthews agreed to con- 
tinue the business of the partnership under the same style and 
firm as before, and for their joint benefit ; that they did so ; that 
Bond left certain heirs ; that soon after his death it was agreed 
between Matthews and Millerd, that Matthews should purchase 
of the heirs their shares or interest in said concern, and 

378 pay for the same out *of Matthews' own funds; that 
Millerd should pay Matthews one-half of the purchase 
money and expenses ; that Matthews should proceed to buy out 
the same on the best terms he could, in the names of Matthews 
and Millerd, and for their joint benefit ; that Matthews should be 
allowed to absent himself a sufficient time for that purpose. 

That in September or October, 1836, Matthews left Dexter to 
go to Massachusetts for the purpose of buying out the heirs living 
there, for their joint benefit. 

That Matthews did fraudulently purchase of some of the heirs 
their interests, and took deeds therefor in his name alone ; and 
that Matthews claims that by virtue of said deeds he is entitled to 
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six imdivided ninths of said real estate ; and in nght of his 
to a life estate in another ninth ; and also claims to be ben^cially 
interested in seven-ninths of the personal property of Bond, and 
that these claims are fbnnded on the following deeds and releases: 

From Richard Bond and info ; from S. W. Dexter and wife ; 
from J. Carrier and wifo ; from Q. Hitchcock and wifo ; fit>m A. 
Williams and wife ; from Hannah Bond. 

The names and residence of Bond's heirs are given ; that Rus* 
sel Coolej is guardian of certiun heirs named, who are minors. 

That Matthews has been appointed administrator of Bond. 

That soon after Bond's death, his brother King E. Bond died, 
leaving his wife and two children heirs ; R. Cooley is his admin- 
istrator. 

That since Matthews' appointment as administrator of Bond, he 
and Millerd have continued the business as before. 

That Millerd has never drawn from the partnership more than 
his share of the profits. 

That soon after Matthews' return from Massachusetts, Millerd 
learned for the first time that Matthews had taken the deeds in 
his own name ; that Millerd trusted to his good foith, and was not 
alarmed, until about February, 1837, when in a conversa- 
tion with Matthews, ^Millerd learned for the first time 379 
that he intended all of said purchases for his sole benefit 

That the real estate has risen in value greatly, and is worth, 
besides the erections recently made, $17,000. 

That Matthews, as part of the consideration of said purchases, 
assumed the debts due from the firm of Matthews & Bond. 

That the amount of consideration expressed in the several 
deeds from the heirs is $900 ; that Millerd has ofiered to pay to 
Matthews one-half of all the cost of said shares, and demanded 
a deed of one-half thereof; that Matthews refused to make the 
deed. 

That about the 10th of June, 1837, Millerd was taken ill and 
was confined to his house two weeks ; that when he left the store 
there was a large stock of goods on hand — about $10,000 worth — 
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account books, bills, notes, etc., etc., to the amount of $15,000 or 
$20,000, and about $2,000 in cash. 

That about the 19th of June, 1837, Matthews took from the 
store $1,000, for the purpose of paying a bank note at'Washtenaw 
bank due from the firm ; that Millerd learned afterwards that he 
had not paid the same. 

That on Sundaj evening, June 25, Matthews removed the 
books and papers from the store, and also the keys to the safe, 
and on Monday Matthews dismissed the clerk and employed 
another. 

That at this time there was in the store about $1,050 in cash. 

That during Millerd's illness, Matthews took and appropriated 
to his own use large sums of money. 

That on the 28th of June Millerd called at the store, and was 
denied access to the books by Matthews, and prevented by force 
from making any examination. . 

That there is no person in the store or mills to look after the 
interests of Millerd ; that Millerd is unable to attend to the same 
in person ; that Matthews refuses to permit any one, etc. ; that 
the cash receipts in the store are about eighty dollars per day, 
and that on the evening of June 27th there was in the store $800 
in cash. 

That Matthews is illiterate, and incompetent to carry on the 
business of the firm. 

380 ^Prays for an account ; that Millerd may be decreed 
entitled to one-half of the profits since Bond's death ; for 
the establishment of said deed from Matthews and Bond to com- 
plainant as an a*bsolute conveyance ; that Matthews be decreed 
to convey to complainant one-half of the real estate purchased of 
Bond's heirs ; for a partition of the real estate or sale ; for a disso- 
lution of partnership, and for the appointment of a receiver ; for 
an injunction upon Matthews. 

The answer of Matthews admits the copartnership and the 
articles. 

Admits that previous to and at the time of executing said 

8M 



SECOND CIRCUIT. 880 

MiUerd v. RMnadeU, and Ramadell v. MiltonL 

articles, the defendant and Edwin Bond were joint owners of the 
five acres of land in bill mentioned, and were copartners in grist 
and saw mill and tavern stand under the firm of Matthews & 
Bond, and that the firm were then indebted as in the bill men> 
tioned, and that by the formation of said firm of J. MiUerd & 
Co., the firm of Matthews & Bond was dissolved. 

Denies that complainant ever furnished as his share of the 
capital stock $7,000 worth of merchants* goods ; admits that com- 
plainant did, shortly after the execution of said articles, furnish 
and place in the store of the firm a stock of goods not exceeding, 
as defendant verily believes, $4,000 or $5,000 worth, and by far 
the greater proportion thereof were remnants and other refuse 
goods of an old stock unsuitable to the demand, and different in 
nature, quality and value from what the complainant had 
promised to put into the partnership, *and such as did not, 381 
according to their agreement, entitle him to one-third of 
the rents of the mills and tavern, the said agreement in fact 
imposing on complainant an obligation to furnish a substantial 
and fresh stock of goods suitable to the wants of the country, and 
worth at first cost prices and transportation $7,000. 

Admits that after the execution of the articles, and in pursu- 
ance of the agreement therein, defendant and wife and Edwin 
Bond' executed a deed in fee simple of one-third of the five acres 
as in the bill stated, but says that the deed, though absolute in 
terms, was not intended to be so in jG^st, but only to operate as a 
security to indemnify complainant against the claim of 8. W. 
Dexter in the articles mentioned ; and to a participation of one- 
third of the rents and profits of said property for four years ; and 
complainant acquired an estate therein only for the aforesaid pur- 
poses upon the express condition that money to pay Deiter should 
be drawn from the partnership funds, and on the faith that com- 
plainant would fully comply with his aforesaid contract by 
delivery of the stipulated stock of goods, etc., and the property 
was estimated at a price below its real value, on the further faith 
that the goods would be of the quality and prices before men- 
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tioDed ; and states that the deed was drawn by complainant ; does 
not recollect what the covenants were. 

Admits that at the execution of the copartnership articles, 
defendant and Bond proposed to complainant to become jointly 
interested with them in the Brower lot ; that defendant and Bond 
then held a deed therefor as in bill stated, and subject to the pay- 
ments therein mentioned, for which three weeks' notice was given. 
That complainant, at the time mentioned in bill, concluded to pur- 
chase and pay as therein stated, and that the first of said notes 
1\»B been paid ; the others are utipaid, and only one due. 

That defendant cannot state positively what covenants are con- 
tained in the deed, but believes they are as set forth in the bill ; 
denies that defendant and Bond, or either of them, have executed 
to complainant a warranty deed of the premises mentioned in 
copartnership articles except as security ; avers that there 

882 never was any conversation ^between the parties by which 
complainant was entitled to any other deed than the one 
he received, nor was there ever any complaint by complainant 
that he had not received all and every deed he was entitled to. 

Avers that complainant has in fact received the deed mentioned 
in the articles of agreement and none other, and for the sole pur- 
pose therein mentioned, and he never demanded any other. 

That the copartnership of J. Millerd & Co. commenced imme- 
diately on the execution of the articles of agreement, and goods 
of said firm were sold at their store and replenished irom time to 
time from difierent places, but to what extent defendant cannot 
state ; that defendant has received or expects to receive his own 
share of the profits, and also seven-ninths of those due to Bond at 
his death, to which he is entitled in virtue of the several assign- 
ments, as also two-ninths more which he has this day purchased, 
being all of said Bond's interest, but denies that complainant put 
in $7,000 worth of goods, or that defendant has shared in the 
pn^ts of such an amount 

Admits that defendant and Bond were unacquainted with mer- 
cantile business, and that he chose to attend to the other branches 
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of the business, and that cotnplainant should give his attention to 
the store, intending thereby that such attention should be proper, 
etc., and that complainant would be responsible for such attention, 
but defendant avers that the store has been very inadequately and 
improperly attended by complainant and sons, to the detriment of 
the concern. 

Denies that regular and correct bills or invoices were made of 
the $7,000 worth of goods, so said to be furnished by complain- 
ant, and were copied into a book in the store ; denies that the 
stock was at .all furnished. Defendant says he never knew until 
the time hereinafter mentioned, that an invoice or bill of any kind 
had been made by complainant of the goods which he did furnish ; 
says that no bills of the goods so furnished were ever made out 
by the persons who sold the same to complainant, as defendant 
verily believes, and if they were made out they were never shown 
to, or seen by defendant, and defendant believes and avers that 
there never was a just and true invoice made out by com- 
plainant, or on his behalf of said goods. *But defendant 383 
admits that abodt the sixteenth of June last, complainant 
showed defendant a small book purporting to be an inventory of 
goods made out at Auburn, New York, which was made out 
chiefly in gross sums, omitting the details necessary to render it 
satisfactory, and to test its correctness ; that the entire was made 
out by complainanf without reference to original bills, but with a 
view to establish a particular result, and afforded no evidence of 
the actual amount ; that this was all the invoice ever shown to 
defendant, and he believes the same was not completed until long 
after the commencement of the copartnership ; that the defendant 
retained same in his possession a few days, when he returned it to 
complainant, or into his possession at the store, about the twen- 
tieth June last, and defendant believes the same is now in the 
store or in complainant's possession. Defendant believes that 
bills were made of the goods since purchased at New York and 
elsewhere, and that all of said bills have been kept with the other 
papers of the firm in the store. 
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Denies that regular books of account of all sales or credit made 
at said store were kept, or that any of the other books mentioned 
in bill were regularly kept, but admits that books purporting to 
be those in the bill mentioned, an^ for the time therein stated, 
were kept, not in a r^ular, business-like manner, but very irregu- 
larly, defendant believing that not more than one-tenth of the 
several accounts purported to be kept thereby were in fitct entered 
on said books. 

Admits that all the books were kept in the store, and were open 
to inspection of defendant and Bond, with exception of said invoice 
book, which was, at defendant's request, delivered to him for the 
purpose in the bill alleged, and was returned by defendant. 

Denies that the defendant or Bond had the control of any of 
the books, although they were open to their inspection; they 
remained in the exclusive possession and under the exclusive con- 
trol of complainant, or his sons, who acted as clerks in the store, 
and afthough they were nominally clerks of the company, yet 
they in reality consulted their father's interest in all cases when 
that was at variance with the interest of the other partners. 

Admits the building of the addition to tavern and the store, 

both after Bond's death, at the time and expense stated in the bill. 

Admits the contract of sale of a village lot to Julius 

384 Banney as in *bill stated ; says that complainant's par- 
ticipation in said transaction arose not from his right as a 
proprietor in the lot, but from his interest as a partner, and of the 
firm having a temporary and qualified interest as before stated, 
which rendered his assent necessary. 

Admits that said lot was taken possession of, and part of the 
purchase money paid, receipted and appropriated as in the bill 
stated, but that defendant consented to such appropriation not 
from any right of the firm thereto, but because same was small in 
amount ; that at the time of the contract defendant told Banney 
that the company could not give a deed, but that at some future 
time defendant individually would see that he received a deed. 

Admits that the addition to tavern and store were built and 
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paid for, and said lot sold and receipts for purchase money given 
in all pardcolars as stated in the bill, and that the parties therein 
mentioned did agree to erect said buildings. 

Admits the purchase from Dexter as in the bill stated ; that 
the deed is in defendant's possession ; the purchase monej jet 
unpaid, and no part due at time of filing the bill, but defendant 
believes one payment has since become due. 

Admits that at and previous to the commencement of partner^ 
ship, defendant and Bond were in negotiation for the purchase of 
village property of Dexter as in bill set forth, and the agreement 
between complainant, defendant and Bond, as in the bill stated, 
and that the purchase was not consummated during Boud's life- 
time, and states it never was consummated, but the agreement 
then made fell through, and a new bargain was made therefor 
after Bond's death ; that the premises were purchased by com- 
plainant and defendant, not in their copartnership character, but 
as individuals; admits that complainant and defendant did com- 
plete the purchase as stated in the bill, and that the contract was 
then in defendant's possession; admits that the premises have 
risen in value ; cannot say whether they are worth at least $7,000, 
but believes they are worth $5,000. 

Admits that complainant had, as he alleged, occasion to go to 
the State of New York at the time and for the purposes men- 
tioned in bill, and that defendant made no objection thereto, 
though he conceived complainant's going to be in violation of their 
copartnership articles; defendant regarded his departure 
as being caused in reality by the necessity "^of moving his 885 
family, and that the purchase of goods was only a pre- 
text ; that if such purchase was really necessary it was in conse- 
quence of complainant having failed to furnish his $7,000 worth 
of goods ; thaf though there was no express agreement, as men- 
tioned in the bill, in regard to conducting the business during 
complainant's absence, yet it was generally understood as una- 
voidably resulting from such absence that the store should be left 
in charge of the defendant, and Bond and the clerks ; and that 
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defendant and Bond should take charge of the other branches of 
the business, and that complainant should be permitted to take 
the journey. 

Admits that Bond died at the time mentioned in the bill; 
defendant does not know whether complainant was on his return 
when he heard thereof, but admits that he did return soon 
after. 

Admits that after Bond's death, defendant was under the 
impression from the representation of others that he was bound to 
continue the partnership to the end of the four years, and under 
that impression he did continue the business with complainant, 
without any new agreement, for their joint benefit and under the 
same firm name as before, and the business was continued and 
carried on as before ; denies that it was under any new agreement 
independent of the original articles. 

Admits that Bond left heirs ; denies wholly any agreement or 
conversation in reference to the purchase of their rights for the 
joint benefit of complainant and defendant ; that defendant has, 
since Bond's death, purchased of the heirs, and become entitled to 
the whole of Bond's interest, and that the same was purchased for 
his sole benefit. 

Admits defendant's leaving Dexter at the time, and for the 
purpose in the bill mentioned, and that he procured from Bond's 
heirs, deeds and releases, to be executed to him in his own name, 
and that he claims as in the bill mentioned ; denies that his so 
doing was in violation of agreement, or with intent to deceive or 
defraud complainant 

Admits that defendant derives his said claims under and by 
virtue of the several deeds in the bill set forth. 

Admits that Bond's heirs are correctly set forth in bill, and 
that defendant is administrator of said Bond, and that King E. 
Bond died intestate, leaving the persons named in the bill his 
heirs. 

886 "^Admits that ever since defendant's appointment as 
administrator of Bond, he has continued the business with 
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complainant ; but defendant did so in his individual, and not in 
his ofBcial capacity as administrator. 

Defendant believes complainant has drawn more than his share 
of profits, and therefore denies that complainant has never drawn 
more than his share. 

Defendant cannot form any belief whether or not, soon after 
his return from Massachusetts, complainant learned for the first 
time that defendant had taken deeds in his own name, nor whether 
he relied on the good faith of defendant, and was not alarmed, 
etc., nor whether, until the conversation in the bill mentioned, 
complainant learned that defendant intended all of said purchases 
for his own benefit. 

Defendant believes that complainant never entertained the least 
idea that any of said shares were purchased for his benefit 

Admits that since November, 1836, the real estate mentioned 
in the deed from defendant and wife and Bond to complainant 
has risen in value, independent of the erections thereon ; defend- 
ant cannot say how much, or whether they are worth the sum 
mentioned in the bill. 

Denies that defendant ever told complainant that, on the pur- 
chase of the rights of Bond's heirs, he assumed as part of the 
consideration of the purchases the payment of the debts due from 
the firm of Millerd & Bond, and that the consideration expressed 
in the deeds was the amount actually paid over and above the 
debts; that such was not the fact; but defendant admits that he 
may have told complainant that as part of the consideration he 
was to assume the debts, but the amount of consideration expressed 
in the deeds was inserted in a round sum, without regard to the 
sum actually paid, which in some instances exceeded the amount 
stated. 

Admits that the whole amount of consideration expressed in 
said deeds is two hundred and fifty dollars ; but, for the reasons 
before stated, defendant Wholly denies and repudiates the pre- 
tended claims of complainant to any participation in the property 
acquired by said purchases, and denies that complainant, by 

46 861 
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virtue of any agreement with defendant, and of any right as sur- 
viving partner, and by paying to defendant the half of 

387 the sums in the bill mentioned, or otherwise, '''would be 
entitled to half of said property, or any part thereof. 

Denies that any tender was ever made as stated in the bill, but 
admits that, at or about the time stated in the bill, complainant 
did make the demand stated in the bill relative to said property, 
and that defendant refused. 

Admits the illness of complainant, as stated in the bill, and 
that the store was left in care of his two sons, and there was in 
the store a large stock of goods. Does not know the amount, or 
of what they consisted. Also, books of account, notes, etc., 
together with a certain sum of money. Defendant cannot set 
forth the particulars or amount ; all such matters remained under 
the control and management of complainant, as well during his 
temporary illness as before. 

Admits that defendant did take the sum of one thousand dol- 
lars as stated in the bill, and for the purpose therein mentioned, 
and which was not a mere pretence, but that he did actually pay 
the bank note therewith. 

Admits that defendant did enter the store in the absence of 
complainant and the clerks, as stated in the bill, and put into an 
iron safe therein the books, notes, etc., and removed the key of 
the safe in which the money was kept, but all this was done in 
pursuance of the consequences of the writ of injunction, etc., and 
in accordance with the prayer of a bill which defendant was 
coerced to file by the conduct of said complainant, etc., and 
because defendant apprehended if he had notice of the issuing of 
the writ, he would seize upon the portable and valuable property 
of the firm, etc., and defendant, in order to protect them, locked 
them up, and after service of writ removed the same to his house, 
the complainant having obtained a key of the safe, and dismissed 
complainant's sons, as stated in the bill,, because he had not confi- 
dence in them, and placed in said store a competent and trusty 
clerk, and assumed the entire control and management of the 



SECOND CIRCUIT. *387 

— — ■ . . . 1 l_U__^»a-W^MI 1 

MUlcTd V. Bamsdell, and RamadeU v. MUlerd. 

bo8ineB8 ; defendant submits that he was justified, etc, and exer- 
cised only his legitimate power. 

Admits that at that time defendant received from the safe in 
said store, about sixteen hundred dollars. 

Admits that during complainant's illness defendant 
took and appropriated '*'to his own use various sums of 388 
money, as he was justified in doing by virtue of his rights 
as a partner, and by virtue of articles relative to the purchase of 
the Brower lot ; all of which were entered upon the books ; avers 
that the whole did not exceed the proportion of defendant 

Admits that on the twenty-eighth of June, defendant being in 
possession of the store, complainant did call at the store and 
requested as stated in the bill, and that defendant did refuse said 
requests, which he was induced to do because he wished to make 
an inventory thereof previous to the access of complainant thereto, 
whom he suspected of a design to alter the same and make entries 
thereon, which entries complainant did afterwards make as here- 
inafter stated, and defendant did not think complainant was enti- 
tled to have access to the books until they were in the hands of a 
receiver, and defendant removed them to his own house until a 
receiver was appointed, and then delivered them to him. 

Denies that there was no person in the employment of the firm 
to take care of the interests of complainant; that defendant 
employed a trusty and competent clerk to act for the entire con- 
cern, and gave his own time and attention to the business, but 
defendant did, as stated in the bill, refuse to permit any person 
appointed by complainant to attend, etc. 

Admits the receipt of mon^ and the state of funds as stated in 
the bill. 

Admits that defendant, though not an illiterate man, is unac- 
quainted with the mercantile business. 

Denies that complainant has any well grounded apprehensions 
of being defrauded by defendant. 

Admits that no account was ever settled between them. Defend- 
ant avers that complainant has, during the partnership, applied to 
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his own use sums of money, and exceeding hb proportion, to an 
amount unknown to defendant ; and that he permitted his sons, 
being minors, and irresponsible, to take out of store goods, and 
charged them to their account ; and also that complainant fur- 
nished articles for the use of the concern, and charged more than 
they were worth. 

Insists and avers that the partnership was dissolved by 

389 Bond's death, "^and all of complainant's right to a share 
of the profits of mills, etc, became extinct. 

Admits that complainant, although not entitled to any partici- 
pation in the fee of said real estate, is entitled to an account of 
the proportion of his funds, if any, drawn from said concern, for 
improvements of said estate ; but defendant says that said sums 
should have been charged to him and Bond, and, if not already 
charged, should now be so charged, etc 

Admits the institution of proceedings in this court, as* stated 
in the bill, and that a receiver has been appointed, to whom 
defendant gave up the premises, books, money, etc., and the 
receiver now conducts the entire business. 

That complainant, having expressed anxiety to help the 
receiver, and been permitted to have access to the books, took 
advantage thereof to make some entries thereon, materially 
affecting the nature and statement of some of the accounts, and 
did the same in a clandestine illegal manner ; defendant does not 
know the nature or amount thereof. 

Defendant prays the dismissal of complainant's bill, and the 
relief prayed by the defendant's original bill. 

(General replication filed, and the case brought to a hearing on 
pleadings and proofs. 

O, MUea and A, L. Millerd, for complainant 

Exngdey^ Frcaer and Bameyn, for defendant. 

The ChAncellob. — It is not necessary in this stage of these 
causes to enter at length into a detailed statement of the plead- 
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ingSy and the yerj yolominous proofi apd exhibits which the cases 
present. 

The first question presented, which it is necessary to decide 
before the accounts are stated, is, did Millerd comply with the 
conditions of the articles of copartnership by furnishing goods 
to the amount of 17,000, and thus entitle himself to the one- 
third of the real estate, and to an equal share of one-third 
in the effects and profits of the copartnership. *An 890 
inventory is exhibited, by which it appears that the cost 
of the goods furnished by him was $5,389.54, exclusive of the 
cost of transportation, insurance, etc., and that a general charge 
was added of thirty-three and one-third per centum for freight, 
purchase of goods, insurance, etc., making $1,796.51, which two 
sums make in all $7,186.05. 

It appears by the proofs in the cause that from eight to tea per 
cent should cover these charges. 

It becomes necessary to determine the question whether the 
goods thus furnished were accepted and received by Matthews 
and Bond as a fulfillment of this part of the agreement on the 
part of Millerd. It may be proper to say, from my view of the 
terms of the contract, that if Matthews and Bond had dissented 
at the time the goods were furnished, and had reAised to proceed 
further until the question of the amount to be charged for pur- 
chasing the goods, freight, etc., had been settled, and the deficit 
supplied, they would have been entitled to have the amount of 
goods stipulated for, at cost and reasonable charges and expenses, 
without any addition by way of profit. 

But, from the testimony of King and G. D. Millerd, confirmed 
to some extent by that of John Williams, there are strong 
grounds of probability that the exhibit, containing an inventory 
of the goods, and in which this charge of $1,796.51 occurs, was 
the one used at the time the goods were received at Dexter. 

The testimony of Cyrus Loomis of the admission of Matthews 
that Millerd had fulfilled on his part, confirmed, as it is, by the 
prominent &ct that the deed of the one-third part of the prop- 

sas 
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erty was executed by both. Matthevrs and Bond some time after 
the goods were received, without any further stipulation or reser- 
vation, altogether furnish a very strong presumption that the 
parties themselves regarded this part of the contract as fulfilled 
and settled. Whatever may have been the fact, in a doubtful 
question of this kind, it is much the most safe to abide by the 
unequivocal acts of the parties themselves, than at this late 
period to attempt to open tnis matter. 

That the parties executed and delivered the deed admits of no 
doubt. 

891 '^^ As to the alleged agreement for the purchase of the 
interests of the heirs of Bond : 

It is urged that this agreement is made out by the answer of 
MiUerd, and that it is taken out of the statute of frauds by part 
performance. Millerd, the defendant in the first suit, and com- 
plainant in the other, insbts, in his answer in the one case and in 
his bill in the other, that it was agreed between himself and 
Matthews, after the death of Bond, that the interests of the heirs 
of Bond should be purchased by Matthews for the benefit -of both. 
This is denied in the most positive terms by the answer of 
Matthews in the second suit It was insisted at the argument 
that Millerd*s answer, being responsive to the bill and not dis- 
proved, must be taken as true. Matthews alleges, in his bill, his 
right to certain shares purchased of the heirs of Bond. This 
Millerd denies, and, by way of avoidance, sets up this indepen- 
dent contract by way of showing himself entitled to the one-half 
of these shares. This I am inclined to regard as not coming 
within the rule of being directly responsive to the allegations of the 
bill. It sets out a new contract, and should be proved. The testi- 
mony of the witnesses is not positive and conclusive. They do not 
testify as to the terms used by the parties in making the contract 

G. D. Millerd says, in general terms, that it was agreed that 
the interests should be purchased for the benefit of both, as he 
understood it — ^giving the understanding of the witness, and not 
the words used by the parties. 

86S 
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No entiy on the sohject is made on the books. The money is 
paid entirdj by Matthews ; no chai^ is made to Millod or to 
the firm ; and the title is taken to Matthews individual ly. 

The daim, as alleged, is for an interest in the oitire shares 
porchased of the heiis of Bond. Hie tesdmony relates only to 
the shares of the heiis reendii^ in Massadinsetts, while several 
olhen were resident in the immediate vicinity of Dextn*. 
It will be peroaved that *the contract is not proved in Sd2 
that dear, fall and predse manner whidi has oniformly 
been required as the fint st^ toward the estaUishasent of a parol 
contract for the conveyance of lands. 

If the contract be vague and uncertain, or the evidence to 
establish it insofficient, a court of equity will not enforce it, but 
will leave the party to his legal remedy. {C6imm v. Tkampmti^ 
£ Wheat R,, SS6.) It was, howev^, insisted that there had been 
such unequivocal acts of part performance as would confirm the 
existence of the contract, and take it out of the operation of the 
statute. 

These acts consist prindpally in certain improvements upon 
the property after the death of Bond, by the surviving partners, 
and without keeping an account of their expenditures. The rule 
is that the act of part performance must unequivocally result 
from the agreement alleged. (See BwrtA v. Hogge, amU^ SI; 
B(nnier v. CaldwU, ante, 67; McMurtrie v. Bmnett, antSy 1^4.) 
It may have been so in this case ; but this is not one of those 
cases where the acts must necessarily hate resulted from this 
agreement, and are inconsistent with any other. 

It will be perceived that, from the view I have taken of this 
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portion of the cause, this is not a case of parol contract clearly 
proved and partly performed, which calls upon this court to 
decree a specific performance. It is not clearly and distinctly 
proved. It is positively denied by Matthevrs. The money was 
all paid by him, and no charge made, either to Millerd or to the 
firm. The title deeds were all taken in his name, and it at least 
presents such a case of doubt as admonishes this court of the 
danger of interfering to decree the performance of a contract 
which may never have had an existence. 

Matthews, although he denies any new agreement, says he 
believed at the time he was bound to continue the partnership. 
It is not going tob far, I think, to regard this to have been the 
understanding of the parties, as the interests were subsequently 
vested in Matthews, to accord to them an equal interest in the 
profits after the death of Bond. 

Hence, it will result that, in taking the accounts, Millerd must 

be regarded as having fulfilled on his part the original agreement, 

and to be entitled to one-third of the real estate, and to one-third 

of the profits of the co-partnership to the death of Bond, 

893 and that the accounts '*'be stated to that period. That 
thereafter the survivors, Millerd and Matthews, share and 
share alike in the profits. That the legal representatives of 
Bond be credited with interest upon their share of the capital, 
and a reasonable rent for their proportion of the real estate, from 
that period, to be ascertained by the master. And as it appears 
that the repairs and improvements made to the real estate were 
necessary and useful, and were made with the concurrence of 
Matthews, in whose estate these shares are now vested, that the 
representatives of Bond are to be charged in the account with 
one-third of their cost, and that further directions be reserved 
until the coming in of the report 

July 11, 1840, a rehearing was granted upon petition filed for 
that purpose, and an order granted staying all proceedings until 
the rehearing should be had. The following is the opinion of 
the chancellor upon the rehearing : 
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The Chancellor. — Most of the questions raised upon the 
rehearing of this cause were considered and disposed of when 
the case was before the court upon the first hearing. It is not 
necessary, therefore, to again go through the details of this com- 
plicated case. Upon a review, I must confess I have had more 
hesitation and doubt upon the question as to whether Matthews 
ought not to be held and considered as having purchased the 
interest of the deceased partner for the benefit of the firm, and 
an equal division made, both of the property and profits, after 
the repayment of the money paid by him for the purchase of 
this interest 

But as there is no reasonable doubt from the entire case that 
the. purchase money was paid by Matthews, no charge or memo- 
randum made on t})at account in the books, and no written con- 
tract or memorandum between the parties, it is, perhaps, if there 
be an error, erring on the side of safety to adhere to the views 
then expressed upon this point, although it is with some doubt 
and hesitation. But the point made upon the rehearing, and to 
which the petitioners must be confined, is that the representatives 
of the heirs of Bond are entitled to their election, to take either 
interest or profits upon that share. It was held upon the former 
occasion, as well from the pleadings and proofs as from the whole 
course of the business of this firm, that it was understood and 
agreed, on the part of Matthews, that this partnership 
* should be continued, and that each party was entitled 394 
to share alike after the death of Bond. 

The interest of Bond being vested in Matthews, to give him or 
his representatives this option now, would be contrary to what, 
from the entire case, must be inferred was the contract and under- 
standing of these partners, inequitable and unju^ 

Of the general rule that the representatives of a deceased part- 
ner have this election, when the partnership is continued without 
their assent, there is no doubt 

But here this interest is vested in one of the partners who has 
consented to the continuance of this co-partnership ; the reason 
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of the rule ceasee, and he cannot be permitted to share in a man- 
ner different from and in violation of the manifest understanding 
of the parties. 

Although not embraced in the petition for a rehearing, it is 
urged that rent, instead of interest, should be charged upon the 
share in the mills and real estate originally belonging to Bond. 
Buch was my first impression. 

The whole matter of the negotiation after the death of Bond is 
left very obscure; no terms or conditions satisfactorily estab- 
lished in the pleadings or proois. The master, in fixing upon a 
reasonable rent, must, in fact, resort to the. profits made by the 
mills, which formed the principal business of this copartnership, 
and it will, in fact, by changing the decree in this respect, be but 
allowing profits by another name, which the case made will 
neither call for nor justify. 

There is much that is obscure in this case, but, upon the whole, 
I think that the equity of the case does not call for or justify the 
relief sought for by the petition for a rehearing. 

Motion denied, and the order for a stay of proceedings vacated. 

870 
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John E. Bohwara and others y. Tunis 8. WendelL 

Plea, requitiUM of: Answer in tuppori of, A plea of a stated account most aver the 
aoconnts settled all the dealings between the parties ; that the accounts were 
juai and /cUr, and due \ and these ayermente must be supported by an answer to 
the same effect 

A plea of a release, unsupi>orted by an answer, is insufficient. ^ 

The bill of complaint alleges that on the 6th of March, 1836, 
Tunis 8. Wendell, who was then acting as trustee of the com- 
plainant, Catharine Bchwarz, inquired of said Catharine whether 
it was not probable that the interests which the co-heirs of Abra- 
ham Sheridan held in common with said Catharine ib 17 inlots, 
and 4 outlets, in the borough of Erie, Pennsylvania, could be pur- 
chased ; adding at the same time that he had received an offer for 
the whole property. After some conversation between the said 
Wendell and the complainant John E. Schwarz, husband of said 
Catharine, it was proposed by Wendell and assented to by said 
John E. Schwarz without consulting Catharine Schwarz, the ceatid 
que trust, that he, Wendell, should raise sufficient money to buy 
the interest in said lots, not held and owned by said Catharine, 
and for that purpose, he, said Wendell, should visit the city of 
Philadelphia, where the persons owning the property resided, and 
endeavor to purchase the same ; and for his trouble should receive 
one-half of the profits arising from the purchase of said lots. 
That on the day following this interview, the said John E. and 
Catharine came to the city of Detroit at the solicitation of Wen- 
dell, and the said Wendell then required said Catharine to exe- 
cute a note of that date for 14,000, payable in 90 days to him or 
hiiK order at the Bank of Michigan, to enable him to. raise the 
necessary means to purchase the property. Against this proposi- 
tion John E. Schwarz protested, and said it was a variation from 
his (Wendell's) proposition of the day before, to furnish the 

871 
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money, and that to require the said Catharine to fumbh the 
money, and give him, the said Wendell, a share in the expected 
profits, would be unjust ; to which Wendell replied, that he had 
made hb calculations and preparations to commence his journey, 
and if they declined sending him, $2,000 would not indemnify 
him against the damage he would thereby suffer. The 

896 said ^Catharine then, without understanding the proposi- 
tion or terms upon which Wendell proposed to buy said 
property, and being urged by her husband, John E. Schwarz, and 
the said Wendell, and acting on their advice, executed the said 
note and delivered it to Wendell. 

Immediately after the said Wendell drew up a memorandum 
of agreement, set forth in the bill of complaint, between himself 
and the said John E. Schwarz, on the part of said Catharine, 
reciting that, as he had procured on that day $4,000 from the 
Bank of Michigan for the purpose of purchasing the interests of 
Richard P. Harding and John O. Thomas i^ the 17 inlots and 4 
QUtlots, in the borough of Erie, Pennsylvania ; that he, said Wen- 
dell, should immediately proceed to Philadelphia for the purpose of 
purchasing the said property ; and that he should have one-half 
of all the profits arising from the purchase of said property, or if 
he succeeded in only purchasing part of the property, he was to 
have one-half the profits on the portion acquired, and his expenses. 
And it was further provided in said agreement that if he did not 
succeed in making the purchase, said Catharine should pay his 
traveling expenses merely, and it was also agreed that if he pur- 
chased any other property it should be for the benefit of the said 
Catharine. The bill alleges this memorandum was signed by the 
said Wendell and John E. Schwarz without the knowledge, direc- 
tion or consent of the said Catharine. On the 8th March, Wen- 
dell started, having previously obtained the amount of the note 
made by said Catharine of the Bank of Michigan. On the 19th 
March he purchased of John O. Thomas and wife their interest in 
said lots, being one undivided third part*, for $1,200, and took the 
title in his name as trustee of the said Catharine. Wendell then 
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made other purchases of real estate for said Catharine to the 
amouDt of about $1,600, and paid therefor out of the money 
derived from said note of $4,000. Complainants cannot state the 
amount precisely of all the purchases, as no account of said 
$4,000 has been rendered, and all the deeds not being in the pofr- 
session of the complainants. 

Xbe bill further states that no part of said $4,000 note has ever 
been repaid to the complainants, but alleges that a large sum 
remains unexpended for the use of the said Catharine, and unac- 
counted for by said Wendell. The $4,000 note became due on 
the 10th of June, 1836, and on request of Wendell that 
some other person should be '''procured as an indorser on 397 
the note which was to be made to renew the one falling 
due, the said Catharide procured Eurotas P. Hastings to indorse 
the same. This renewed note, when it became due at the bank on 
the 31st of August, 1836, was paid by said Wendell out of money 
belonging to said Catharine. 

The bill further states that Wendell, on or about September 3d, 
1836, mentioned that he had a chance to sell bis share of the Erie 
property to one Abijah Fross, who complainants believe was a 
man of little or no credit or responsibility, for the sum of $5,000, 
but offered to sell it to said Catharine, and take a certain 
mortgage which she held against one Joshua Boyer, and to 
receive the balance in a note of hand on long time, to which said 
complainant John E. said he would consent if Catharine was wil- 
ling to agree thereto. In a few days after an assignment of the 
mortgage and a note for the balance of the $5,000 was prepared, 
which the said Catharine declined signing, saying that the said 
Wendell must wait for his share of the profits until the property 
was sold. 

The bill of complaint further states, that afterwards, and ob or 
about the commencement of 1837, John E. and Catharine Schwarz 
on the one part, and Wendell on the other, became dissatisfied 
with each other, and it was agreed between them that the said 
Wendell should transfer all the trust property in his possession to 
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the complainaBty Eurotas P. Hastings, appointed by said Catha- 
rine as her trustee to hold the same ; and papers, deeds and con- 
yejances were prepared, and on the 2dth January, 1837, said John 
E. and Catharine and Eurotas P. met said Wendell to have him 
execute the said deeds ; that on the same^daj after the deeds were 
laid on the table, but before their execution, said W^i^dell pre- 
sented and required said Catharine to sign as an implied condition 
of his transferring said trust property, a note bearing' date that 
day for $3,980.24, payable in three years from date to said Wen- 
dell or bearer; that said demand was a surprise upon complain- 
ants ; the said Wendell also at the same time produced a memo- 
randum not intelligible to them, wherein he charged said Catharine 
$5,000 for his share of the Erie property, and after deducting cer- 
tain items presented the said balance of $3,980.24. 

The said Catharine insisted that the demand of said Wendell 
was unjust ; but he insisting upon it, she for the purpose 

398 of avoiding any ""difficulty, and to get the property out of 
his hands, after hastily consulting with John E. Schwarz, 
signed said note. ^Wendell, before signing the deeds, requested 
said Hastings as trustee of said Catharine to sign said note, and 
he, without any knowledge of the facte and circumstances, and at 
the request of said Catharine, signed it. The note was delivered 
to defendant, and the conveyances executed and delivered. And 
the bill prays for an accounting, and that the note be delivered 
up to be canceled. 

To the bill the defendant filed a plea. 

The plea states that at the time when the defendant assigned 
the trust estate to Hastings, as is stated in the bill, he rendered to 
the said Catharine and Hastings an account of all money and 
property received by him as trustee, and an account was then 
taken between the parties of all money received and paid out by 
defendant as such trustee, and all his transactions as such trustee, 
and on such accounting there was found due from said Catharine 
to said defendant $4,160.63, and that balance was stated, agreed 
upon and acquiesced in, by the said Catharine, Eurotas P. and 
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John E., and thereupon defendant took a note from and executed 
by the said John £. for $180.59, and he then took from said 
Catharine and Eurotas P. as trustee, another note executed by 
them for $3,980.24, payable to defendant or bearer, three years 
after date, with interest at six per cent per annum, and dated 
the same day, January 28, 1837, the said two notes amounting 
together to the said sum of $4,160.83, the former of which notes 
is in possession of defendant, but the latter has been sold and 
transfcirred by him. 

The plea avers the settlement of all things relative to the trust, 
and the execution of an indenture by the said John E. and Catha- 
rine, and the said Eurotas P. as her trustee, and the said defendant, 
of the same date with said notes, wherein after reciting his having 
formerly acted as trustee, his having executed deeds, entered into 
covenants, and done other acts at the request of said Catharine 
and John E. which might create a personal liability on his part, 
and his having assigned the trust, the said John E. for himself, 
his heirs, etc., in consideration of the premises and of the sum of 
one dollar paid, covenanted and agreed to save harmless and 
indemnified, and keep defended the said defendant of, and from 
all acts, deeds and covenants, by him as such trustee done 
or executed, and from all liabilities existing *or which 899 
might arise by reason of his having acted as such trustee, 
and to reimburse him for all losses he might be compelled to sus- 
tain by reason thereof. And the said Eurotas P., for the like 
consideration, covenanted and agreed in like manner as the said 
John E., so far as the ftinds and property belonging to the said 
Catharine, and in his hands, as trustee, would enable him, and to 
that extent and no more. 

Jay & Porter^ for complainants. 

The plea is insufficient, for two reasons. 

1. It is not averred in the plea that the account which was 
stated was a true and just account, to the best of the defendant's 
knowledge and beiie£ This is necessary, although the bill does 
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not impeach the account on the ground of fraud or error. (S 
Johns. CK 888^91; Beames PL, 230; 3 Atk. R., 70; Coop. PL^ 
279; MUf. PL, 260; 4 Paige, 196.) 

2. The plea does not put in issue the matters charged in the 
bill. It does not deny the constructive fraud alleged, nor the 
imposition. The plea should deny the fraud charged, or the facts 
which constitute the fraud. (^ Johm. Ch., 696; 3 Paige, 277, 
278; 2 Atk. iJ., 119,) 

D. Ooodwin, in support of the plea. 

The plea sets forth an accounting, settlement, notes for balance, 
and an agreement by the complainants to indemnify the defend- 
ant against all his doings as trustee, and all losses and liabilities 
arising therefrom. 

1. To a bill for an account, an account stated and a settlement 
constitute a good plea in bar, and such account can be opened 
only in case of a palpable mistake or fraud. So a release is a 
good bar to such or any bill, and can only be set aside for fraud. 

2. Here not only a settlement and a note for the balance due 
and agreed upon on accounting are shown, but also an agreement 
by these very complainants to indemnify the defendant in respect to 
the matters complained of. This is stronger than a release. If 
complainants succeed, defendant has directly an action against 
them co-extensive with their recovery. This a court of chancery 
will never tolerate ; on the contrary, if complainants could, for 

the cause alleged, proceed and recover at law, a court of 

400 chancery would upon this ^agreement enjoin them from 

so doing and prevent the cross actions. On the covenant 

Schwarz and Hastings are personally liable, as Wendell was on 

the note he gave to the bank. (2 Wheat i2., 45; 2 Am. Com, 

Law, 193; 8 Cow. R, 31; 9 Johns. R, 334; 7 Cow. jB., 4^3.) 

3. Upon the bill there is not enough shown to entitle complain- 
ants to relief. The settlement was long after the transactions out 
of which the complaint arises, and surely parties, cestuis que trust 
as well as others, may settle their own affairs, and here it is done. 
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(i BcUd. C. C. R., ilS.) A ce^td que trust, whether feme eovert 
or otherwise, is in equity owner of the estate, and may devisOi 
alien and encumber for debts. A married woman may even mort- 
gage the estate held in trust for her husband's debte. (i Madd. 
R, 4SS; 2 Kent, 162.) 

4. The agreement to indemnify (which is tantamount to a 
release and more) is not mentioned in the bill. It must have full 
and complete effect. It forms a perfect bar, and could only be set 
aside for fraud, clearly and conclusively shown, and upon allega- 
tions and averments in a bill framed with that view. 

The Chancellor. — The plea in this case is insufficient. It 
merely sets up the settlement, release and covenants, and that the 
note was given for the balance found due to him. It does not 
state the manner in which the account was rendered. 

It is alleged in the bill that the claim for which the note in 
question was given arose from the profits of the speculation upon 
the Erie lots therein mentioned ; that the profits, if any, arose 
from the use of the funds of the cestui que trust, and that the 
amount was presented on a slip of paper, and unintelligible, and 
that the present trustee, Mr. Hastings, executed the covenant with- 
out any knowledge of the facts. 

The rule is very well stated by Lord Reddesdale in the case of 
Roeke V. MorgeU, 2 Sch. & Lef., 726, He says : 

"Upon the argument of a plea every fact stated in the bill and 
not denied by the answer in support of the plea, must be taken as 
true. The plea to the relief (of a stated account) ought to have 
averred that the accounts settled all dealings between the parties, 
that the accounts were just and fair and due; and these 
averments *ought to have been supported by an answer 401 
to the same effect." 

The same rule is also substantially stated by the same high 
authority on the subject of pleading in Mit. PL, 262, etc. There 
are many other authorities sustaining this rule. 

Without going into the consideration of the other point raised 
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at the hearing as to the relation of the parties as trustee and 
cestui que trust at this time (which would now perhaps be admit- 
ted), I must saj that this seems to me a very proper case for the 
application of the rule. The covenant entered into by Mr. Hast- 
ings, the new trustee, and the other complainants, under the cir- 
cumstances allied in the bill, cannot vary the rule. 
The plea must be overruled. 

A rehearing of this cause on the plea filed was granted. 

Joy & Porter, for complainants. 

2>. Ooodwin, for defendants. 

The Chancellor. — A plea is a special answer to a bill 
demanding the judgment of the court in the first instance, whether 
the special matter urged by it does not debar the complainant 
from his title to an answer which the bill requires. 

The rule as to pleas which was stated on a former occasion is 
admitted to be the correct one ; the propriety of its application to 
the case under consideration is, however, questioned. 

It is not necessary to reiterate at much length the allegations 
of this bill, as they were before fully stated. The allegation that 
this claim of five thousand dollars in substance and fact arose 
from the use of the trust funds, used in a supposed speculation in 
lands at Erie, is not denied. It is further alleged that this demand 
was unexpectedly made when the parties had met together to exe- 
cute the deeds. That it was a surprise upon the cestui que trud^ 
that the defendant insisted that the cestui que trust should pur- 
chase this interest, that he insisted upon its present settlement, 
that it was yielded to hastily and for the purpose of getting the 
property out of the hands of the defendant, that the new trustee 
signed the note without any knowledge of the fiEtcts and circum- 
stances stated in the bill. 

It ia further charged that no part of the $4000 received by the 
trustee has been repaid to the complainants or any of 

402 them, and that *they fully believe that a large balance of 
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said money still remains in the hands of said defendant, and 
unaccounted for by him, and that the account was presented 
on a slip of paper and unintelligible. The bill also prays an 
account of this money, as well as to be relieved against the note, 
and for such further and other relief as the circumstances of the 
case may require. Now, whether these allegations relate to one 
transaction, or to one or more items of a complicated account, can 
make no difference ; and without reference to the covenants set 
up by way of defense in the plea, the plea unsupported by an 
answer cannot bar the complainants from an answer to which they 
are entitled, aad the rules of pleading as before stated are correct, 
and applicable to thb case. 

But it is insisted that the covenants, not being alluded to in the 
bill, constitute a bar to the relief. The indenture containing these 
covenants bears even date with the alleged settlement and note. 
It is as follows, as stated in the plea (after the preliminary recital), 
that ''this defendant had executed various deeds, entered into 
several covenants, and done other matters, at the request of the 
parties of the first part (the said Catharine and the said John £.), 
some or all of which might then create a personal liability on the 
part of the defendant, and that this defendant had by deeds of 
equal date therewith assigned over to the said Eurotus P., his 
heirs and assigns, at the request and by the desire and appoint- 
ment of the said Catharine, all the said trusts and all the trust 
property belonging to the said Catharine heretofore vested in him ; 
and that the said John £. in and by the said indenture, in con- 
sideration of the premises and of the sum of one dollar therein 
acknowledged to have been received from this defendant, did for 
himself, his heirs, executors and administrators, covenant, promise 
and agree to and with this defendant, his heirs, executors and 
administrators, that he, the said John £., should and would well 
and truly save harmless and indemnified, and keep defended this 
defendant and his legal representatives of and from all acts, deeds, 
covenants and other doings which he, this defendant, at any time 
theretofore had done, committed, executed or entered into as 
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trustee as aforesaid, or in the execution of the said trusts, and 

of and from all consequences and liabilities of every kind or 

nature then existing, or which might thereafter arise, 

408 *for or by reason of his (this defendant's) haying acted as 
such trustee, and should and would reimburse this defend- 
ant and his said representatives all such losses or sums of money, 
if any, as he or they might be legally compelled to pay or sustain 
for or by reason of his (this defendant's) having accepted the said 
trusts." 

It was held^in the case of Roche v. Morgell, 2 Sck, & Lef,, 721^ 
that a plea of a release unsupported by an answer was insufficient, 
although the same objection was there urged which is now taken, 
that the bill did not refer to it, and pray that it might be set aside. 

Certainly no greater effect can be given to this statement than 
to an express release. On the contrary, I have strong doubts 
whether the covenants set out in this plea were intended to extend 
to, or do in fact reach the case made by the bill at all. 

The manifest intent and object of this instrument was to indem- 
nify and save harmless the trustee from any act done by him in 
the execution of his trust The prayer of the bill, among other 
things, is that he may account for money belonging to the trust 
fund, which they charge to be in his hands unaccounted for. 

It would in my view be going very far to say that these coven- 
ants shall bar and preclude the complainants from an answer, 
when in fact they were intended for another and a different pur- 
pose. But I do not intend to dwell upon this view of the case, as 
it is not now intended to preclude the defendant from whatever 
benefit he can properly derive from this defense when supported 
by an answer. 

Enough has been shown, I think, to justify the conclusion that 
the plea is insufficient. To obviate any embarrassment which 
may be apprehended from the form of the entry, the order will be 
that the plea stand for an answer with liberty to accept (a.) 

(a.) This 0836 came on for final hearing on pleadings and proofs l^fore Chancellor 
Manning, and is reported in Walker^s Chancery Reports, 967. The settlement relied 
upon in this pie* was there set aside, and an accounting ordered. 
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Daniel D. Sinolair v. Addison J. Comstook and others. 

Toum plat: DediccUion. Where the proprietors of a village plat have made a 
plan by which tiiey have dedicated land for streets. Or for a public square, and 
ha^e sold lots in reference to axLch plan, they cannot afterwards resume and 
exercise acts of ownership over the land thus dedicated, which will deprive 
their fprantees of any privileges or advantages which they might derive trom 
having the streets or square kept open, (a.) 

But in every such case the intention to appropriate the land for the purpose claimed 
must be clearly apparent. (&•) 

DediccUion: Refusal to accept. Where a lot was marked on a town plan as ** Court 
House Square,^* the purpose being to donate it to the county for the erection 
of a court house and Jail thereon, and the county erected these buildings on 
another lot, it was held, that this constituted sufficient evidence of the refusal 
of the county to accept the donation, and the proprietors were at libcirty to 
appropriate it to other purposes. 

After such refusal, the purchasers of other lots on the plat have no right to insist 
that such lot shall be kept open as public grounds. 

Motion to dissolve injunction on bill and answer. 

The bill of complaint alleges that the plan or plat of the village 
of Adrian was laid out in 1827--8 by Addison J. Comstock, one 
of the defendants, who was the owner of the lands constituting 
the same ; that the plat of said village was duly recorded in the 
register's office as required by the statute ; that on the plat lot 
number 14 was given by the proprietor to the county of Lenawee, 
for a court house and jail ; that at the time the village of Adrian 
was laid out the county seat of said county was at Tecumseh ; 
and it was the intention of the proprietor that lot 14 should be 
used as well for a public square as for a court house or jail ; that 
it had been so used from the time said village was laid out, with 
the knowledge and assent of the defendant. 



(a.) See Smith v. Lock, 18 Mich., 58. 

(6.) See People v. Jones, 8 Bfich., 176 ; People v. Beaubion, 2 Doug. Mich., 266 ; 
Cook V. Village of Hillsdale, 7 Mich., 115 ; Lee v. Lake, 14 Mich., 12 ; Tillman v. Peo- 
ple, 12 Mich., 401 ; Baker v. Johnston, 21 Mich., 810. 
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The bill states that the defendant sold lot 49, adjoining lot 14, 
and described the same as bounded on the north bj the public 
square ; that lot 49 had been subdivided and sold, and the pur- 
chasers had erected on the same valuable buildings fronting on 
the publio square as described in the deed of lot 49, with the full 
belief that lot 14 would always remain a public square for the 
common benefit of the inhabitants of said village. The bill 
alleges the defendant had full knowledge of the expectation of 
those who erected the buildings fronting lot 14, and made no 
objection thereto. 

The bill also alleges that the defendants, with others, made 
additions to said village plat, and procured to be pub- 

405 lished a map of the said ^village, upon which lot number 
14 was designated as a public square, and another lot was 
designated as the site of the court house and jail, and called 
Court House Square. 

That the complainant, believing lot 14 would always remain 
open, purchased one of the subdivisions of lot 49, fronting on the 
public square, or lot 14. 

By an act of the legislature approved 21st March, 1836, it was 
declared the county seat should be established at Adrian, from 
and after the first Monday of November, 1838. On the 6th of 
June, 1837, defendant Comstock deeded to the supervisors of the 
county of Lenawee a piece of land at or near the village, for a 
court house and jail. On the 5th of June, 1837, defendant Com- 
stock deeded lot 14 to George Crane, his heirs and assigns, in fee 
simple, without consideration. Immediately after thb conveyance 
Crane caused public notice to be given that he would sell at pub- 
lic auction lot 14, the same having, been subdivided into ten lots. 
The complainant, and others also, who had purchased parts of lot 
49, as subdivided, caused public notice to be given before and at 
the time of the selling of the subdivisions^ of lot 14, that Crane 
had no right to sell and convey the same, as it was reserved for a 
public square, and private buildings could not be erected thereon, 
and that his right to the same would be litigated. Lot 14* as sub- 
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divided was sold, however, and the defendants became the pur- 
chasers. The bill charges that the defendants are about to erect 
buildings on lot 14, as subdivided, by which the complainant will 
be greatly injured, etc And it prays injunction to prevent such 
erections. A preliminary injunction was granted. 

The answer admits the village of Adrian was laid out as stated, 
and that lot 14 is on the plat reserved to the county of Lenawee 
for a court house and jaiL At the time of the laying out of the 
village of Adrian the county seat was at Tecumseh, and it was 
understood and declared that lot 14 was only to be used by the 
county for a court house and jail, and for no other purpose what- 
ever; and the statement was repeatedly made to the citizens of 
Adrian, and the defendant expected if the same was not used for 
the purposes for which it was reserved, it would revert to him. 
The answer admits that on the first of March, 1828, defendant 
Comstock acknowledged the plat of the village of Adrian, and 
under his hand and seal granted the streets and lot 14 for the 
purposes named and expressed on the map of the plat 
*of said village, which was duly recorded. Lot 14 has 406 
been open from that time until the present, with the 
knowledge of the defendant, but without any express assent; 
admits there was a bond or agreement as set forth in the bill to 
sell lot 49, in which it was described as bounded on the north by 
the public square, and on December 28, 1835, in accordance with 
the provisions of the bond, a deed was made bounding it in the 
same manner. The subdivision of lot 49 is admitted, and the 
sales to the complainants and others, and the erection of build- 
ings ; but it is denied that the complainant had any assurance 
that lot 14 would remain open, nor had he any reason to believe 
the defendants would ever assent to it remaining open and unoc- 
cupied, for Comstock had asserted and given notice before and at 
the time of the sale of lot 49, and before and at the time of the 
erection of the buildings thereon, that he should claim lot 14 if 
the county did not use it for the purpose specified in the grant to 
the county. The answer admits the making of an addition to the 
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village, the publishing a map, as alleged in the bill upon which 
lot 14 is designated as a public square, and another lot is called 
** Ck)urt House Square/' but denies that Ck)m8tock, the defendant, 
ever assented to the map being made, and avers that it does not 
correspond with the original on record; admits the change of the 
county seat from Tecumseh to Adrian in November, 1838 ; admits 
that defendant Comstock did convey to the county of Lenawee a 
lot for a court house and jail in June, 1837 ; admits that defend- 
ant Ck)m8tock, on June 5, 1837, conveyed lot 14 to Crane; says 
that by act of the legislature the board of supervisors had the 
authority to fix the county seat or court house on such lot as 
might be conveyed to them, and that they did so fix the same 
on a lot between Front and Toledo streets, and the defendant 
conveyed the same to the supervisors on the 7th of Marcb» 
1837, and that it was understood by the board of supervisors, as 
well as defendant Comstock, that lot 14 reverted to defendant 
Comstock ; but he agreed at that time to give lot 14 or the avails 
thereof to the board of supervisors for the purpose of erecting the 
county buildings; and George Crane was agreed upon as com- 
missioner to receive the title and sell and dispose of the same for 
the benefit of the county. The deed was made to Crane on the 
day mentioned in the bill, and Crane gave back an instrument 
declaring he held the same in trust for the county, to be 
407 disposed *of, and the avails used in erecting county build- 
ings ; admits that Crane gave no other consideration than 
as above mentioned, and that he sold the same as trustee for the 
county duly appointed, at public auction, as alleged in the bill ; 
admits the complainant gave notice that lot 14 was a public 
square, etc., as mentioned in bill of complaint; admits defendants 
are about to erect buildings on lot 14, as subdivided, but denies 
that it will materially obstruct the view of the complainant from 
lot 49, as there is a street 30 feet in width running on the line of 
lot 14, and between that and lot 49. The defendants pray to have 
the same advantage as though they had demurred to bill of com- 
plainant, etc. 
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A. Fekkj in support of the motion* 

The original grant of the lot in question (No. 14 in the village 
of Adrian) was a oonditional one, being given for a oourt house 
and jail. 

Whether a condition be precedent or mbsequeni will depend on 
the intention of the parties creating the estate. (Finlay v. King^ 
S PeL R, 3^6.) 

The county seat could not be dianged without an act of the 
legislature, nor could the lot in question be used for the purpose 
designated without such an act The intention of the parties 
must have been, therefore, to set apart this lot for the purpose of 
putting upon it a court house and jail, if the legislature should 
pass such an act The building of a court house and jail, or at 
least an acceptance of the grant for that purpose, was necessary 
before the grant took effect, and, until that was done, both the 
fee and the possession remained in Comstock. 

In the case of the Fird Parish in Sutton v. Cbfe, 3 Pick, 232, 
land given for the use of schools, it was decided, could not be 
recovered by the donors until they had accepted the grant or 
made an entiy under it 

In Hayden v. Ink. of SUmghton, 5 Pick. 12., 528, there was an 
acceptance of the grant by vote of the defendants. 

The act of the legislature passed in 1836, establishing the seat 
of justice at Adrian from and after November 1, 1838, 
gave to the supervisors *the right to put the county 408 
buildings on this lot, or such other lands as might be 
given for that purpose, in the village of Adrian. They were 
subsequently placed by them on another lot, which was deeded 
for that purpose by said Comstock, March 7, 1837. The object 
for which the lot in question was given was, therefore, never 
accomplished; the Iqt was never accepted nor used for a court 
house and jail ; on the contrary, the act of the board of supervi- 
sors was an express rejection of the lot, and an acceptance of 
another from the same donor. 
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A condition precedent must take place before the estate can 
vest or be enlarged, and, until the condition be performed the 
estate cannot be claimed to vest. (2 Black, Com., IS^,) 

The condition must be literally performed, and even a court of 
chancery will not vest an estate when, by reason of a condition 
precedent, it will not vest in law. (Popham v. Bampfield^ 1 Vern.^ 
83; U Kent, 125; Vanhome v. Dorrance, 2 Doll, M., 317; Shep. 
Touch,, 450.) 

2. If it be conceded that the grant took effect immediately on 
recording the map of the village, the occupation of the lot for a 
court house and jail was a condition subsequent, and the location 
of the county buildings on another lot was a relinquishment of 
all right under the grants, and the premises reverted to the 
donor. 

On condition broken the whole property reverts. (Shep, 
Touch,, 120; Gray v. Blunchard, 8 Pick, R,, 28 4.) 

Lands given on condition that the public buildings of the 
parish be erected thereon revert to the donor if the seat of justice 
of the parish be removed by an act of the legislature. (4 Kent^ 
126.) 

So a neglect to comply with the condition to build a school 
house for twenty^years operates as a forfeiture of a.grant {Hay- 
den V. Irih. of Stoughton, 5 Pick, R., 228 ; Lessee of Sperry v. 
Pond^ etc., 5 Ohio R., 387; Heirs of Sullivant v. Commissioners of 
Franklin Co., 3 Ohio R.y 89.) 

This, too, is the express provision of the statute of the State 
under which the grant was made. (Statutes 1833, p. 135.) 

409 3. Deeding premises '''described as bounded on the 
north by the public square gave no right as to lot No. 14. 
It was a mere description of the lot conveyed. The sale was 
made of a village lot by its number, and in reference to the vil- 
lage plat on record. The record showed the true character of 
the grant of lot No. 14, and the term ''public square" could 
have been understood only as applying to lot No. 14, as there 
given, and not otherwise. The record showed that the only inter- 
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est which the public could have in it was to occupy it for a court 
house and jail. 

But the record is notice to the world of the character of the 
grant (Price etoLv. Methodist Churchy 4 Ohio E,, 615,) 

The term way or highway has in law a fixed definite significa- 
tion, always implying certain legal rights. Not so with the torm 
public square. It has no fixed legal meaning. It implies no 
covenant, and works no estoppel. It b like any other term 
descriptive of limits, and is to be taken in its general acceptation. 
This by no means implies that it should be what the complain- 
ants claim — an open, uninclosed space. And in this case the 
answer shows that at the time of the conveyance of lot 49, and 
subsequently, it was understood and declared to mean that the 
lot was intended for public use for a court house and jail, and not 
for a street or common. 

Besides, the lot conveyed neither had nor required these prem- 
ises to give access to it. It had its front on main street, and has 
been subdivided since the purchase was made of Comstock. 

4. If the lot did not revert to Comstock, but the fee is still in 
. the county under the grant, the complainant is in no better posi- 
tion, and must fail in the suit. By the grant of a lot for a court 
house and jail,, no right is given to the owners of adjoining lots to 
require it to be kept unfenced, or without buildings, or open as a 
street or highway. Indeed, this would defeat the very object of 
the grant 

In the case of the Cambridge Common, it was decided that 
inclosing it with a fence, excluding travel by horses, carriages, 
teams, planting trees, ete., was not inconsistent with the grant ; 
but, the land being appropriated to a specific public use, a high- 
way over it would be inconsistent with the grant. {16 Pick. jR., 
87.) 

Under the grant for a court house and jail there is a full right 
not only to inclose the premises and to erect thereon a 
court house and '''jail, but barns, stables and all neces- 410 
sary outbuildings for the use of the jailer and others 
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necessarily having charge of the public buildings. (Jackson v. 
Pike, 9 Cow. R, 69.) 

And an occupying of the premises in the ordinary mode of 
occupying village lots is not inconsistent with the grant ( lb,) 

5. So far as even the imaginary rights of the complainant can 
go, the lots on the south side of the premises in question are 
abundantly provided for, in the location gratuitously by the 
defendants of a street thirty feet wide adjoining lot No. 49. 

6. Here was no dedication of the land to the public for the 
purposes claimed in the bill. Such dedication supposes an act to 
be done by the owner in fee ; this act must be unequivocal, and 
evidence an intention to grant the land for the purposes claimed ; 
where the original owner continues to exercise any acts of owner- 
ship over the premises, or denies the right of the public to it, or 
claims rights in himself inconsistent with such dedication, it pre- 
vents a dedication. Even a disability to exercise acts of owner- 
ship over it will prevent it. (5 Taunt, 137 ; 10 8erg. & JR., Jf.12; 
Wood V. Veal, 5 Bam. & Aid., 4^4; Harper v. Charlesujorih, 4. 
Bam, & Ores., 574; Price et al.y, MethodidChurch, 4 Ohio R., 516.) 

The facts disclosed by the bill and answer forbid the idea of a 
dedication of the lot in question, to be kept open without fence 
and without buildings. They show, on the contrary, that it was 
set apart for a purpose totally different, and every act of the 
donor in reference to the lot has been in accordance with the 
grant last mentioned. The answer shows that before the deeding 
of the lot owned by complainant, at the time of deeding it, and 
subsequently to that time, he denied the dedication of the lot for 
the purposes demanded in the bill, and claimed iiill and perfect 
right to the same, subject only to the interest acquired by the 
public for the uses designated in the plat of the village of 
Adrian. 

Baker, Harris & Millerd, contra. 

The estate conveyed to the county is not properly a trust estate. 
No trustee and cestui que trusts The title is absolute, except that 
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they taike od oonditioii of devoting it only to a ptarticQlar use; 
mod equity would restrain from any other use. It conveys the fee 
in pre&enU^ aJthoogh the county seat was not then estab- 
lished at Adrian, *and thei« was no assurance that it 411 
ever would be. Suppose it never had been, would the 
land have reverted, and, if so, when ? And suppose it had been 
removed fii>m Tecumseh to Palmyra, would the land have 
reverted? How does it appear but that the county seat may still 
at some time be established on this lot? {Laws of Mwhigan^ 
18SS, p. 531,) 

Comstock has dedicated the land to the public, and given rea- 
son to expect that it would always remain a public square. 

1. By leaving it open and allowing it to be so used from the 
time of laying out the village. 

2. By designating^it the public square in solemn instruments. 

3. By having maps lithographed and circulated, with this lot 
marked as a public square, and another as a court house square, 
after the county seat had been removed. Though the answer 
states that another person procured the maps, it does not deny a 
knowledge or participation on the part of Comstock, nor that he 
circulated them. 

These are unequivocal acts which amount to a grant to the 
public, independent of the consequence on the original plat, and 
from which the individuals concerned were fully justified in con- 
cluding that it was always to be a public square. 

The location of the court house and jail upon another lot, 
instead of this, having been made by Comstock's own consent 
and procurement, he cannot take advantage of it as a forfeiture. 

Comstock, having conveyed to Hoag (under whom complainant 
claims), and described this lot as the ''public square," and 
bounded the lot conveyed by the "public square," is estopped 
from denying that it is such. 

The act to provide *for the recording of town plats, etc., 
approved April 12, 1827, made it necessary for Comstock to make 
and record a platj bounding and specifying all the streets and 
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public grounds, and what the lands so described were intended 
for, and the acknowledgment and recording vested the fee of 
such land in the county ; and the statute expressly recognized the 
title as in the county, by the provisions that such plat should not 

afterwards be altered, unless satisfactory proof was 
412 adduced that cUl persons owning any lot or part * thereof 

had agreed to stuJi alteration; by this means protecting 
acknowledged rights of persons, who had purchased with a view 
to the advantages of the public ground so set apart ; and not sub- 
ject to any condition, either subsequent or precedent 

The provisions in section four of the act to amend an act to 
provide for establishing seats of justice, on page 534 of Laws of 
Michigan (1833), do not apply to this case, as this conveyance 
from Comstock was made under another and entirely different 
law, relating to towns generally, and not to county seats, and 
under which the donor could have no grounds for claiming a 
reversion ; and, further, if it did ever apply to cases like the one 
now under consideration, it can have no influence here, as it was 
in 1835 repealed, long prior to anything done herein. 

The Chancellor. — There is no doubt that when the propri- 
etors of a village or town have dedicated lots for streets or for a 
public square, and have sold lots with reference to such plan, 
they cannot resume and exercise rights of ownership over them, 
which will deprive their grantees of any privilege which they 
might derive from having such streets or squares left open. 

But, in every such case, the dedication for the purpose claimed 
must be made clearly apparent. The lot in question was granted 
to the county of Lenawee for the purpose of a site for a court 
house and jail. The original dedication shows that such was the 
special purpose to which it was dedicated; and the answer of 
Comstock, the original proprietor, shows that it was granted for 
this and no other purpose; and states that it was always so 
declared by him. 

The proper authorities of the county of Lenawee designated 
another and a different lot for this purpose, and have actually 
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erected the court house and jail on another and different lot in 
the village of Adrian. 

Comstock, the original proprietor, having transferred this lot 
originally dedicated for a court house and jail, the present com- 
plainant claims that it shall be kept open and uninclosed. Com- 
stock, in granting the adjoining lot to the grantor of the com- 
plainant, describes the adjoining lot as bounded on the public 
square. 

If this lot 14 had been left open as a common, and not desig- 
nated upon the original plat as having been dedicated 
for that particular purpose, *J should have no doubt that 413 
this would have been held as sufficient evidence that this 
lot had been dedicated for the general use of the inhabitants of 
the village of Adrian. 

But when it appears by the public records that it was dedicated 
to a particular purpose, it would seem that this phraseology must 
have been used merely by way of description, and was not intended 
to and cannot change the character of the grant. 

In order to sustain this injunction it is necessary to require that 
a lot granted for one purpose, and to be used in a particular way, 
shall in fact be devoted to another purpose, which requires it to 
be used in a different manner. 

The complainant claims that it shall be kept open as a common, 
or public square. The record shows that the only interest the 
public had in it was to occupy it as the site for a court house and 
jail ; and the record must be considered as notice to the world of 
the character of the grant. By a grant of a lot for a court house 
and jail, no right accrues to the owners of adjoining lots, that it 
shall be kept open and uninclosed. On the contrary, it is to be 
supposed that if occupied for these purposes it will almost neces- 
sarily be inclosed, and occupied by all such necessary outbuild- 
ings as may be appendant, such as a jail yard, the usual stable 
and necessary outbuildings for the use of the jailer and his family. 

The act of the commissioners establishing these buildings else- 
where seems to me a sufficient evidence of the refusal of the 

891 



413 CASBfe IN CHANCERY. 

Sinclair v. Comstock. 

county to accept this donation according to the condition of the 
grant, and that it must in fact revert to the donor. 

Whether this shall be the effect or not, this complainant has no 
right to insist that it shall be kept open as a public square or 
common, when from the terms of the grant it is apparent that 
such was not the intention of the donor ; but on the contrary, 
from the object of the grant, if accepted and used for the purpose 
intended, it must necessarily have been occupied and inclosed. 

Injunction dissolved. 
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Bodney C Payne t. Bobert B. Atterbuzy. 

Seeeivfr, when one iriZZ be appoirtlcd. Where complainant by his bill shows a legal 
title to lands in posdession of the defendant, and Anom the answer of defendant 
a strong presumption arises of title in complainant, the court will grant a 
receiver. 

This is especially the case when there are large encnmbrances on the lands, and no 
part of the rents and profits is applied to keep down the interest, and defend- 
ant is irresponsible, and is holding orer against his own deed. 

Anawer: Impeaching deed. An answer which admits a deed set out in the bill does 
not snAcientlr impeach it by denying its validity in general terms ; it should 
state the facts which are sopposed to render the deed invalid, so that the ooort 
may pass apon thenu 

At law a party is estopped Irom disputing his deed ; and if he would impeach it in 
equity he must show in wluit his equity consists. 

Vendee^ lien, A vendee who has paid the purchase money, has a lien against the 
vendor analogous to that of a vendor against a vendee who has not paid the 
purchase money. 

The bill in this case states that December 8, 1838, defendant 
became the purchaser of the N. E. qr. of section No. 14, town 7 
S. range 17 W., containing 159 -jW acres ; also the N. W. fr. qr. 
of section 13, town 7 S. range 17 W., containing 136 -|Vir acres. 
That soon after such purchase defendant mortgaged the same to 
Greorge W. Walker, to secure the sum of $2,500, which, accord- 
ing to the belief of complainant, was for the purchase money of 
said premises. That another mortgage was executed by defendant 
upon the same premises to John Hamilton, to secure the sum of 
$1,000, which, according to the belief of complainant, was also for 
purchase money. That the defendant purchased said premises 
subject to a mortgage made by John Hamilton to Alfred Stanton 
for $2,000, also subject to a mortgage made by Jacob Beeson to 
George Kimmel, upon which there was due at the time of the 
purchase about $1,000. That defendant came to Michigan from 
New York in the spring of 1839, and commenced erecting a large 
flouring mill upon that part of the premises described as the 
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north-east quarter of section fourteen. That the defendant was 

possessed of little or no means for carrying on and completing the 

mill, but relied on his credit and the chance of procuring 

415 ^loans of money for that purpose. That August 14« 1839, 
defendant applied to complainant as cashier of the F. & 
M. Bank of Michigan, at SL Joseph, for a loan of money to be 
used in erecting said mill, and informed complainant that he had 
funds in the hands of Philip S. Crooke, of New York city, who 
would accept the drafts of defendant, and would certainly pay 
the same at maturity. That confiding in these statements com- 
plainant made a loan of $2,000 to the defendant upon his draft 
drawn upon said Crooke, payable four months aft^er sight. That 
August 24, 1839, said Crooke accepted the draft in writing 
thereon. That September 14, in the same year, defendant again 
applied to complainant for another loan of $3,000 upon the same 
kind of security, and complainant having confidence in the integ- 
rity of defendant, which was strengthened by the ready accept- 
ance of the first draft by said Crooke, which had not yet matured, 
complainant did loan and advance to defendant the further sum 
of $3,000 to aid defendant in building said mill, and the defendant 
as security therefor drew his other bill of exchange dated at St. 
Joseph, September 14, 1836, directed to said Crooke, payable 
sixty days after sight, payable to the order of R. C. Payne, Esq., 
cashier, for the sum of $3,000. That September 26, the same was 
accepted by said Crooke in writing. 

The bill further states that prior to the drawing of the first 
mentioned bill or draft, defendant had borrowed $200, and had 
drawn on said Crooke to pay the same ; that said Crooke accepted 
said draft, and defendant made provisions for the payment of the 
same out of the money obtained on the $2,000 draft, thereby 
inducing the complainant to believe he actually had money in the 
hands of Crooke in New York. 

The bill further states that the complainant commenced suits in 
the circuit court for Berrien county in the spring of 1840, on the 
two drafts of $2,000 and $3,000, they having been protested for 
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non-payment ; that the defendant, Atterbury, executed a deed of 
the premises to Crooke, bearing date March 1, 1839, for the con- 
sideration of $7,800, subject to the mortgages aforesaid, which was 
recorded June 24, 1840. The bill further states that in the sum- 
mer of 1840 an attachment suit was commenced against 
Crooke by the complainant '''for the purpose of collecting 416 
the amount due on the drafts, and the property in ques- 
tion was seized. That suit was finally settled by the complainant 
agreeing to take a deed of the premises, and paying for them 
$2,191, being the amount of some lien upon the premises on 
which Crooke was liable, and surrendering the two drafts drawn 
by Atterbury, then amounting to $5,299. On the 14th of Octo- 
ber, 1840, this negotiation was consummated, and Crooke deeded 
complainant the lands described, with the mills and appurten* 
anoes. 

The bill states that various offers were made to the defendant 
for the purpose of finally and amicably arranging the same, but 
he has refused to do anything towards paying the amount due, 
and will not yield up the premises to the complainant ; that a suit 
of ejectment has been commenced against the defendant to obtain 
possession of the property, but in the meantime the property is 
depreciating in value from the neglect of the defendant, who is 
insolvent, and unable to respond in damages. 

The bill further states that the interest on the several mortgages 
has not been paid up, but is suffered to accumulate by the defeifd- 
ant; that the mill is out of repair, and from neglect of defendant 
there is great danger of the dam being carried away, which will 
injure the property to the amount of $1,500 to $2,000; states that 
the defendant has made threats to destroy the mill, and said 
complahiant should never have any benefit from it The bill 
prays that a receiver may be appointed of the rents and profits 
of the mill and property during the pendency of the suit in 
ejectment 

The answer admits the purchase of the property, and that it is 
subject to the several mortgages mentioned ; admits the obtaining 
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the money on the drafts on Crooke, and that he paid the $200 
draft out of the money obtained on the $2,000 draft ; admits the 
drafts were protested for non-payment, and that suits have been 
commenced against him. His answer denies the deed to Crooke 
was valid, as it wanted a proper acknowledgment as required by 
the statutes of this State, but admits it has been placed on record 
in Berrien county, where the lands are situated. The defendant 
says he always claimed the property, and when the attachment 
suit was commenced against Crooke, notified the complainant to 

that effect; neither admits nor denies the settlement 
417 between complainant and Crooke, and the taking '''of the 

deed from him, as set forth in the bill of complainant 
Admits various propositions, and that they were not accepted ; 
denies that the complainant has peaceably and quietly attempted 
to obtain possession of the mill, or'that the mill is out of repair, 
or has been suffered to * become in any way injured for want of 
repair, or that he is insolvent and unable to pay the amount due 
to the complainant ; admits the interest on all the mortgages has 
not "been paid ; denies that he is abusing the mill or premises ; 
avers they are in good condition ; admits he may have used hasty 
expressions about the complainant's obtaining the property and 
deriving any benefit therefrom ; admits complainant has requested 
him to deliver possession of the premises, which he refused, and 
that a suit in ejectment has been commenced ; denies pretences, 
combination, etc. 

Oreen & Dana, for complainant, moved for the appointment of 
a receiver in accordance with the prayer of the bill, upon the bill, 
answers and depositions showing the value, condition and situation 
of the property. 

F. L. Bradford and J. O. Atterbury opposed the motion. 

The Chancellor. — From the case presented the complainant 
has made out a legal title to the property in question. In the case 
of SiiUweU v. WiUlavM, 6 Madd. £., 49, it is said, " that where 
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from the answer itself there is a strong presumption against the 
defendant's tide which is impeached by the bill, the court will 
grant a receiver." The answer of the defendant in this case 
shows or raises a strong presumption of title in the complainant 
It admits the deed to Crooke — the deed from Crooke to the com- 
plainant, and it states no fiicts which invalidate it It denies 
generally its validity, but that is swearing to a conclusion which 
the defendant's own deed denies. He should state the facts which 
make the deed invalid, that the court may pass upon them, and 
not having done this, his deed must be held to bind him. The 
evidence in the case raises a strong presumption that the defend- 
ant, in attempting to evade the payment of his debts, was so far 
guilty of a fraud as that he could be estopped from setting up 
the facts upon which he relies, even as against Crooke himsel£ 
Indeed, from the testimony of Thomas Constantino and John S. 
Chipman, it is apparent that this must be so. And if this 
shall prove to be the contingency '^'referred to in the 418 
answer, it would constitute no defense either in law or 
equity. He should have shown in what his equity consists, for as 
a question of law he is estopped from denying his own deed. A 
receiver will be appointed in behalf of a vendor as against a 
vendee who has obtained possession and refuses to pay the pur- 
chase money. I 

It is held in 15 Vesey, 844, that a vendee who has paid the pur- 
chase money prematurely, has a lien as against the vendor anal- 
agous to that of a vendor in the opposite case. The defendant, 
as the case is presented, is holding over as against his own deed, 
and is not responsible for mesne profits or permissive waste. The 
amount of encumbrances, including the drafts paid by the com- 
plainant, amounts, with interest and costs, to about the sum of six- 
teen thousand dollars ; this, from the testimony, must be the full 
value of the property or more. It also appears that the property 
could and should be made productive, and that it should yield 
sufficient to keep down the accruing interest on the encumbrances. 
But instead of that, that nothing whatever is paid on the out- 
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Standing mortgages, some of which are in process of foreclosure, 
and which the complainant must extinguish in order to protect 
himself; that a property which should produce some $2,500 per 
annum is actually not doing more than about one-tenth of the 
business of which it is capable. 

The evidence in regard to the danger of the property is contra- 
dictory, but the weight of evidence is that the mill is badly man- 
aged, and the dam in a hazardous condition. The facts show bad 
management, a depreciation in the value of the property, and a 
total neglect of duty, or inability to perform it, on the part of the 
defendant. The case under all its circumstances is one pressing 
itself very strongly upon the discretion of the court There is a 
large amount of interest constantly accruing on the outstanding 
encumbrances, all of which must &11 on the complainant This 
valuable property, which, under ordinary management, should pro- 
duce sufficient to keep down the encumbrances, is actually paying 
nothing upon them, but the interest is suffered to accumulate, and 
the defendant is irresponsible. If this motion is refused the com- 
plainant is subjected to almost irreparable, inevitable injury, for 
which he has no redress. No rule is better settled than that 
the complainant is entitled to the rents and profits from 

419 '''the time his title accrued. Lord Hardwicke in Dormer 
V. Fortescue, 3 Atk. jB., 128^ observes : " Nothing can be 
clearer both in law and equity, and from natural justice, than that 
the plaintiff is entitled to the rents and profits from the time his 
title accrued." (Oreen v. Biddle, 8 Wheat,, 1,) The case is still 
stronger where there are large outstanding encumbrances, and no 
part of the* rents and profits are applied to keeping down the 
interest, and the defendant totally irresponsible. 

The answer of the defendant is in, testimony has been taken ; 
from the answer and testimony it results that there is imminent 
danger that the complainant must lose the intermediate rents and 
profits unless the motion be granted ; that the interest is permit- 
ted to accumulate on this large amount of encumbrances, and 
that the property is not made productive, and a portion is per- 
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mined to go entirdj to msec, and the wei^bi of cviAeaeti is that 
It IE in dmser of deetrncnoB. 

XJuder this etatt of &cie lite conn cumoi be suisfiMJ thM its 
dnlT k perfanned withom tht apptanaataa of « receiver. 

Order aceordingi;. 
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Hawley v. Sheldon and others. 

Spec{/lc per/(yrrnance ; Want of mtUualUy. Aa a general rule a conrt of equity will 
not decree a specific performance where the remedy is not mutual, and one 
party only is bound by the agreement, (a.) 

JuriadictUm obtained for one purpo8e retained for another. Though speciflo per- 
Ih 490[ formance is refused on a bill filed for that i^urpose, the court, in a proper 

^^ ^J case, may retain the biU for the purpose of adjusting accounts between the 

parties. (&.) 

Bill retained for the purposes of an accounting as to the value of improvements 
where the complainant had been in possession, and made improvements which 
defendants claimed were to be applied on rents. 

The bill in this case was for the specific performance of a con- 
tract, and for the settlement of an account between the parties : 
and the prayer was that the balance found due complainant on 
the accounting might be applied on the contract. The facts, as 
appears by the bill, answers and proofs, are that defendant Shel- 
don, in May, 1834, proposed to the complainant to remove from 
Dearbornville, Wayne county, Michigan, to Kalamazoo, to keep 
the public house, and as an inducement, offered to sell one-half of 
the public house or tavern, and lands attached to it with the 
appurtenances, to the complainant, for $4,000, or the whole at the 
same rate. The proposition was in writing, but no answer except 
a verbal one seems to have been given^ though the complainant 
avers that he intended to have accepted and taken one-half of the 
premises, and did remove to Kalamazoo in 1835, and enter into 
possession of the whole premises. Considerable improvements 
had been made to the tavern-house and outbuildings by the com- 
plainant, and no rent had been demanded or paid, though he had 
been in possession some four years. The defendants were indebted 

(a.) See McMurtrie v. Bennette, ante, 124. 

» • 

(6.) See Brown v. Gardner, ante^ 291 ; Carroll v. Rice, Wal. Ch., 378 ; Whipple v. 
Farrar, 3 Mich., iS6 ; Hawkins v. Clement, 16 Mich., 611. 
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to eompiaTTigTn in & iai^re sum an accouni o: hoard, etr^ "irhich Iw 
inasted wa^ xx> slvhit toll^l^d^ the T>UTchjee price of the prober rr : 
mod ther insisted wa5 to he canceled br the renx due from rom- 
plainanL li doe^ not appear thai defendants Burdiok and Lyon, 
irho were joini owneR with Sheldon, ever anthorized him X4> make 
the proposiuon tC' sell, or even knew of ii on til ahoni the time the 
hill wa^ Died. Tiiere k no memarandom in writing exccni the 
proposiiion to sell from Sheldon, and he denies positively that it 
wafi accepted by the complainani, and claims thai complainant 
hoB been in poasesian as tiPJianL The hUl was filed in April, 
1B39, and it appeared the defendant Sheldon had so]d his interesft 
to other pexsons prior to that time. 

A^ PraU and D. B. Webgter, for complainaiit. 

C jEL Stuart and S. Mower, -far defendants. 

*Tht. CSelaitcellor. — ^The defendants in their aiisrwers i21 
aeveraliT and postivelT deny the existenoe of any n^ree^ 
me&t to Bell the premiseE in qnes^coi, and two of them deny all 
knowled^ of any Boch pretenoe until a short period before th« 
filing Off thiB bilL 

There is in proof a propomtaan laade by deft^idant Sieldoa^ in 
the altematJTe to sell either the whole or the half of the premi^ac^ 
There h no snffident proof that this p\>pos^tion was accepted^ and 
a mntojJ contract based upon it obligatory upon all the parties 

It is a general rule that a conrt of equity will not decree a 
specific performanoe where the ronedy is not mutual, or one party 
only is bound by the agreement (^Parhhursi v. Van 0>rth^^i^ I 
Johns. Ch., 281.) It is not proved that Sheldon had authority to 
make the proposition from the oth^ parties in interest^ who deny 
all knowledge of any such claim until a very recent period, and 
many yeara after the proportion had been made. To test the 
right of complainant to the relief he seeks, it is but necessary to 
ask the question, if from the showing in the case it would have 
been in the power of the defendants) or any of ti^fim^ if the prop«> 
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3. The bill is bad for uncertainty, as it does not show the time 
of the assignment of the bond and mortgage to the complainant 

Joy & Porter^ for complainant 
T, Romeyn, for defendant 

The Chancellor. — ^The complainant files his bill in this case 
as trustee for five cestuis que truaL The object of the bill is to 
foreclose a mortgage given as collateral security for a debt 

The principal question is, whether it is necessary in a case of 
this kind, to make the ceduia que trust parties to this suit. 

There is a good deal of confusion in the authorities 

424 upon this subject * Without going through the numerous 
and somewhat contradictory cases cited, I will refer to the 
remarks of Mr. Calvert in his treatise on parties, who has, I think, 
stated the result to be deduced from all the cases very correctly. 
He says, page 210, ** It will be observed that Lord Eldon says in 
most cases respecting trust property the ceatuis que trust should be 
made parties. This expression naturally suggests an inquiry, in 
what cases they are not to be made parties. In the cases just 
quoted the existence or enjoyment of the property is affected by 
the prayer of the bill. But there are cases in which the existence of 
the property is not affected, and the only object is to transfer it into 
the hands of the trustees ; these two classes must not be confounded 
together. In cases of the former class the interest of the cestuis 
que trust is immediately affected by the proceedings. Not so in 
cases of the latter class, for they will not lose their lien upon the 
property whether the trustee does or does not reduce it into pos- 
session. The duty of the trustee is to reduce it into possession, 
that he may have the complete execution of the trust within his 
own power, a duty which he must perform, and in which the cestui 
que trusty although he may compel his trustee to undertake it, 
ought not to bear any part : It seems that where the prayer of the 
bill is confined to this object^ the cestui que trust ought not to be made 
a party" 
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What IB meuit by the language b^re used ? The reason given 
for Ibe Tok that the cesiuin que trust should be made parties, is 
that the conrt may be enabled to do complete justice by deciding 
upon and settling all the rights of all peraons inteorested, and jo^ 
Tenting further litigation. 

Where the object of the bill k to settle an account of trust 
Iffoperty, it is nndonbtedly necessary that all the cefttuk q%ie trwi^ 
or, in other words, all peraons interested in the event of the suit, 
should be before the court. This was the case in Hanne t, 
Stevena, 1 Ter^ 110 ^ which has been referred to in several of the 
subsequent cases. 

What is the ol::^ect of the present bill ? It is merely to get in 
the money due upon the mortgage in part execution of the trc^t. 
The rights of the cestuie que tnut are not brought in question in 
this proceeding. There are no rights of these persons put in issue. 
The trustee assignee of this mortgage takes no more than 
is actually due ''iipon it Under the case made by the 425 
bill he does take all that is due. This litigation cannot 
be aided or varied, so &r as I can perceive, by making the eeghda 
que trust parties. The decision would be the same upon the 
validity or the amount doe upon the mortgage in either case. 
The right of the persons for whom this trustee acts cannot be 
affected by the oollecticm of this money ; their right to the pro- 
ceeds in the hands of the trustee remains. From all reasoning 
in the cases cited, I am satisfied this comes within the reason of 
the exception to the rule, although no parallel case has been 
found ; and unless the court is restrained by the authority of 
adjudged cases, every consideration of reason and convenience is 
in &vor of this practice. Indeed, this seems to me but the duty 
of the trustee as the first step in the execution of his trust If 
any question as to the right of any or all of the ceduis que tr^ut 
to the proceeds should arise, then of course they must all be made 
parties. 

As to the allegntion of the assignment it shows a sufficient title 
to enable the complainant to sue, and is sufficient upon demurrer, 
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I I I ■ I 

The other cause of demurrer, that the bill is not signed by coun- 
sel, is technically correct, but as it is a mere slip the bill may be 
amended in this particular without costs to either party. 
•Demurrer overruled. 
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€L 8HdCk T. nie aagiiimw Gtty 

Betting OMi/dLe pro ctmfeuo far anawer. Ttat gesentl rule is thAt wben a defendant, 
Vj whom tbe bill Ilm been taken pro confca»o^ preseats aa answer i^bick slieira 
a defense, and there is an excnae shown for the delkiilt, the ooort will permit 
him to file the answer on terms. 

The inclination of the oourt is always to permit an answer to be filed if it discloses a 
AMTmnami^ imless there has been intentional delay. 

This was an application to set aside a decree pro eonfesw^ and 
for leave to file an answer. It was based upon affidavits excusing 
the delay, and the answer proposed to be filed if the decree was 
set aude. 

A. D. FroMT^ in support of the motion. 

The CHA2rcELix>B. — ^Ilie general rale is, that where the answer 
shows a defense, and there is some excuse shown for the delay, the 
court will permit the answ^ to be filed on terms. If the answer 
discloses a defense, the inclination of the court has always been to 
permit it to be filed, unless the court shall believe that there has 
been a delay intended to retard the proceedings in the cause. I 
do not believe that such has been the case here. 

Some attenti<m is due to the character of the liability. Persons 
have be^i drawn into these institutions without any knowledge of 
the extent of their liability. This cannot shield them whenever 
their liabilities are fixed, but it may properly be considered upon 
an application to be permitted to make whatever defense they 
may have. 

The oourt cannot now undertake to define or to foresee the 
extent, or the limit of the liability of the stockholders in these 
institutions, where so many may prove insolvent It is impossible 
to tell where or to what extent the blow may fall. 

In view of this, and of the uniform practice of this court, I do 
not feel myself at liberty to refuse this application, or to impose 
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upon the counsel the obligation to stipulate as to the rights of 
their client, as asked for by the complainants. 

The terms should be to pay the costs of the default and all sub- 
sequent costs as tf condition, and also to receive a replication, and 
rule for taking proofi upon filing the answer, if the complainant 
shall so elect. 

Order accordingly. 
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SMiniel Stsreet ▼. I<eMiilar 8. Dofw and anoUier. i^ 

18 

Bpedfit per/ormanot on beKcdf of auignee. Courts of equity rMX^nize and protecit sa 
the riglits of awugpoeg, aad enforce Hie perfonaaiice of oontractt in tifeeir 
IkTor. 

ContracU : Parol merged in writing. It is a general mle that a contract cannot rest | 

partly in writing and partly in paroL Where a contract is rednced to writing, 
all preriooB parol a g r e em en ts relating to the same matter are merged in the 
written contract, co.) 

Fraud : Lachet in applying for relief. A party seeking to set aside a oonveyanee 
on the groand of frand. mnst be prompt in communicating it, M»d consistent in 
his notice as to the use 1^ intends to make of it. (b.) 

Bill for specific performance of a contract. 
. The facts, as appears by bill and answer, were, that Lcander S. 
Dow and William Bort gave their bond to one George Harlan in 
the penal sum of $3,000, conditioned for the conveyance to Har* 
Ian or his assigns, within twenty-four hours after demand, of the 
S. E. quarter of section 6, town 8 South range 17 west, in the 
State of Michigan, at any time within one year from date, pro- 
vided Harlan or his assigns should previously pay the sum of $200 
in such money as would be received at the land office for the laud 
in question, Dow holding the possession of the premises under the 
pre-emption laws. Harlan assigned the bond to the complainant 
The defendant Dow left the State, so the money could not be paid 
or tendered him. The complainant offered it to Bort, who refused 
it, and finally paid it into the land office and obtained a land 
office receipt for the same in payment for the land, as described 
in the bond. Notice was given of the payment of the money by 
complainant to Bort, and a deed demanded before the expiration 

(a.) See Schwara v, Wendell, WaL Ch., S67; Adair v, Adair, 6 Mich., 204; Savor^ 
cool V. Farwell, 17 Mich., 908 ; Martin v. Hamlin, 18 Mich., 354 ; Vanderkarr v. Thomp* 
son, 19 Mich., 82. 

(&.) See De Armand v. Phillips, Wal. Ch., 186 ; Wilbur v. Flood, 16 Mich., 40 ; Mar- 
tin V. Ash, 20 Mich., 166 ; Campau v. Van Dyke, 15 Mich., 871. 
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of the time limited in the hond. At the time the defendants exe- 
cuted the bond Harlan gave four notes of $50 each to defendants, 
which were to be indorsed by the complainant, and they were 
received conditionally, and Harlan was to procure the indorse- 
ment ; though no mention of this Was made in the bond. This 
was never done except as to one of the notes. The others were 
retained by the defendants and put in circulation; no offer to 
return them to Harlan, or Street, ever having been made by the 
defendants. 

Oreen & Dana, for complainant 

« 

jr. 8, Chipman, for defendants. 

428 ♦The Chancellor. — The complainant, Samuel Street, 
must be regarded as standing in the same situation as the 
original obligee of the bond would have occupied if the bond had 
not been assigned. Courts of chancery recognize and protect the 
rights of assignees. The condition of the bond is plain and clear. 
On the one side the obligee of the bond, Harlan, was to furnish to 
the said Dow two hundred dollars in money receivable at the land 
office, and Dow was at any time when required, upon a notice of 
twenty-four hours, to convey the lands mentioned in the bond by 
a good and sufficient deed. Dow being absent from the State 
under circumstances which led the complainant to apprehend that 
he intended to evade the fulfillment of the conditions of the bond, 
the complainant actually paid and applied the two hundred dol- 
lars to the purpose particularly designated in the bond to which 
it was to be applied. This seems to me a substantial compliance 
with the condition of the boUd. 

The money has been applied according to the conditions of the 
bond itself; so far, therefore, as this question rests upon the bond, 
the condition has been performed on the part of the obligee, and 
he is entitled to the land in question. 

It is a general rule that a contract cannot rest partly in writing 
and partly in parol ; but where a contract is reduced to writing, 
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all previous parol contracts relating to the same matter are 
merged in the written contract 

It is attempted to be shown in this case that defendant Dow 
was induced to deliver this bond upon a promise that the four 
notes executed by Harlan should be indorsed by Street, which 
lyia not done except as to one. If the defendant had at the time, 
and before he had put the notes in circulation, insisted at once 
upon returning the notes and receding from the contract upon 
this promise, unless they were indorsed, he would have been 
authorized to have done so. 

But having actually used and put these notes in circulation, 
and permitting the bond to stand, he must be considered as hav- 
ing waived this right. He cannot affirm and satisfy the contract 
by using the notes received, and at the same time disaffirm it. 
He must adopt one course or the other. 

A party seeking to set aside a conveyance on the 
ground of fraud *must be prompt in communicating it, 429 
and consistent in his notice as to the use he intends to 
make of it (S Pet. R., 215,) 

There must be a decree for a conveyance, according to the con- 
ditions of the bond. 

Decree accordingly. 
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Thayer v. Jason Swift and others. 

Creditor''» biU : Remedy at law mwA be exhaugted, A creditor's bill to reach equi- 
table assets cannot be filed until the remedy at law has been exhausted. 

The remedy at law is not exliausted until an execution has been issued and returned 
unsatisfied. And for this purpose it cannot be returned until the return 
day. (a.) 

The remedy by creditor's bill is a harsh remedy, which will not be afforded unless 
the creditor shows a strict and rigid compliance with the rules and forms 
of law. 

BiU in aid of execution. Where a lien has been acquired by levy of execution, or 
where there is an outstanding execution in the hands of an ofilcer, and a 
ftrandulent obstruction is interposed to prevent its being levied, a bill may be 
sustained for a discovery, and to remove such obstniction. (&.) 

« 

Injunction ex parte. The ground and the only ground on which injunctions are 
granted against persons in possession of personal property and ostensibly the 
rightful owners, upon an ex parte application, is the protection of the fbnd or 
property, when it is shown that without such interposition of the court there is 
danger that it may be lost to the complaiaant if he succeeds in establishing his 
title. 

Trtut : Receiver as against trustee. One to whom a debtbr has conveyed his prop- 
erty to keep it beyond the reach of his creditors will be held to be a trustee for 
their benefit, and will be liable for all the property in his hands when suit is 
brought against him. But a receiver will not be appointed over one charged 
with being such a trustee, when there is no allegation that he is insolvent, 
transient or irresponsible, or that the fund is in a hazardous condition. 

The complainants obtained a judgment against the defendant 
Swift in the circuit court for the county of Washtenaw, on the 
13th December, 1839, for $686.44 damages, and $43.72 costs of 
suit. On the 31st of December, 1839 a fi, fa, was issued, directed 
to the sheriff of Washtenaw county, where Swift resides, against 



(a.) To the same effect is Smith v. Thompson, Wal. Ch., 1 ; Beach v. White, Wal. 
Ch., 495. And see Williams v, Hubbard, 1 Mich., 448. 

(&.) See McKibben v. Barton, 1 Mich., 213. But a bUl in aid of execution can onljr 
be filed to reach those interests which are subject to sale at law. It cannot be filed 
to reach mere equitable interests. Trask v. Green, 9 Mich., 358 ; Maynard v. Hos- 
kins, 9 Mich., 485. Compare Oleland v. Taylor, 3 Mich., 201. 
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the goods, chattels, lands and tenements'of Swift, and was deliv- 
ered to J. K. Wallace, deputy sheriff, on the first day of January, 
1840. The execution was returnable on the first Tuesday of May, 
1840. On the 20th April, 1840, the sheriff by his deputy returned 
on said writ, " that there was no goods and chattels, lands, and 
tenements to be found in his bailiwick to secure or pay the sum 
due the complainant, or any part thereof, to his knowledge, after 
diligent search.'' The judgment remains in full force, and wholly 
unsatisfied. 

The bill states that defendant Swift has a considerable amount 
of property, real and personal, which he keeps concealed, 
and particularly *that he deeded to defendant Banister a 431 
lot in the village of Dexter, without consideration, for the 
purpose of keeping the same out of the way of his creditors. That 
since making the deed. Swift has remained in possession, and has 
erected thereon a brick house, and paid for the same out of his 
own means, though the whole business has been carried on in the 
name of Banister. The improvements are supposed to be worth 
from $1,500 to $2,000. The bill alleges certain other property 
has been purchased by Swift in the name of Banister, for the pur- 
pose of defrauding his creditors. The complainants charge that 
all the property described as in the name of Banister, is held in 
trust by him for Swift, and that he has also a large amount of 
notes, accounts, etc., belonging to Swift, which he is collecting for 
Swift's benefit. The prayer is in the usual form of a judgment 
creditor's bill. A preliminary injunction was granted. 

Motion for receiver by complainants. 

Motion for dissolution of injunction by defendants. 

MUes & Wilson^ for defendants. 

The Chancellor. — ^The various questions presented under this 
motion involve principles of the most important and complicated 
character. 

The consequences flowing from their decision either the one way 
or the other are of great importance. It is to be regretted that 
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this question is presented under circumstances which preclude that 
careful examination of authorities, and that deliberate reflection 
which the subject demands. 

Under these circumstances, I shall confine myself to the con- 
sideration of such portions of this case as may be required by the 
present exigency. 

The first question presented is, can this bill be sustained as a 
judgment creditor's bill merely? The foundation of the jurisdic- 
tion of this court in this class of cases is, that the judgment cred- 
itor shall have fully exhausted his remedy at law. It has been 
repeatedly held that the court will not retain a bill as a judgment 
creditor's bill mdrely, filed before the return day of the execution. 
In the absence of any authority or dicta upon the subject, I should 
have as little doubt upon a case where the execution was 

432 actually returned before the return '''day, although the 
bill was not filed until after the return day had elapsed. 
Courts of chancery have held the judgment creditor in every 
adjudged case, before administering this harsh remedy of depriv- 
ing the debtor absolutely of all control over every part and por- 
tion of his property, to bring himself strictly and rigidly within 
this rule. 

No case can be found where this remedy has been afforded 
without a strict compliance with all the forms. What is the 
reason of the rule? It is that a judgment debtor shall not be 
harassed with a suit in chancery until the creditor has availed 
himself of all his common law rights to collect his judgment. 
The only dictum to be found which has ever led to any doubt 
upon this subject is to be found in the opinion of Chancellor Wal- 
worth in the case of Cassidy v. Meachamf 3 Paige, 312. This idea 
is thrown out under a perhaps, and rather as a speculation than 
as a decision. He says perhaps a return made before the return 
day may be good by relation. But if we once depart from the 
well settled rule, that the creditor shall fairly and fully first 
exhaust his remedy at law, where shall we stop ? 

Will it answer that the execution may be issued^ delivered to 
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an officer, and immediately returned, and slumber in the files of 
the court until after the return day has passed, and then become 
good by relation, notwithstanding the debtor may have been in 
possession of property on which to levy the execution. There is 
no other safe course to adopt, in administering this severe remedy, 
but to adhere to the well established principles which govern this 
class of cases ; and I think the rule is too well established to be 
overturned by a speculative expression of this kind, which formed 
no part of the decision, and was unnecessary in the case. The 
fact that a suit of this kind has never been sustained as far as we 
can find, is not without its importance. I place some reliance on 
the manuscript case of Ferguson v. Newstead, cited from New 
York. 

I have very little doubt it is correctly reported, and entirely 
concur in the reasoning. This is the first time I have been called 
upon to decide this question. Its decision is now unavoidable, 
and as it is now decided must be the rule in future cuses upon 
this subject. I entertain no doubt as to what should be the 
rule. 

The next question, whether under the allegations contained in 
this bill, the complainant can call upon the other defendants, the 
alleged trustees of the judgment debtor, is of a much more grave 
and important character. 

'''If a levy had been made, and an actual lien thus 433 
been acquired, there could be no doubt. 

If there was an outstanding execution in the hands of the offi- 
cer, and the bill had been filed for a discovery and to remove 
fraudulent obstructions interposed ] to prevent its being levied, 
there could, on general principles, exist but little difficulty. Here 
it is not averred that there has been any attempt to levy this exe- 
cution upon this property, and there is no outstanding execution 
in aid of which the extraordinary powers of this court are invoked. 
I am inclined to think, however, and to hold for the purpose of 
this motion, that the complainant, under the showing contained 
in his bill may sustain it for the purpose of making this trust 
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property available, if it really has any existence, for the liquida- 
tion of his judgment, (a.). 

It is, however, urged that the injunction granted in this case 
against the assignees, is neither required nor justified by the alle- 
gations contained in the bill. The ground, and only ground, upon 
which injunctions against third persons in possession of personal 
property, and ostensibly its rightful 0¥mer8, upon an ex parte 
application, are granted, is for the protection of the fund or the 
property, when it is shown to be in danger without this inter- 
position. 

Here there is no allegation that these trustees are insolvent, 
transient, or irresponsible. It was held in the case of Hodden v. 
Spader, 20 Johns. R., 570, that it makes no difierence whether the 
goods are converted into money or not ; the trustees are equally 
responsible to the creditor if he establishes his right to the goods 
or their proceeds, and if paid away by the trustees pendente lite, 
they are held personally responsible. Under these circumstances, 
it should certainly be required in order to sustain an injunction 
which may operate with such extreme severity, that it should be 
shown that the fund is in a hazardous condition. Such has been 
the usual practice of the court. But as certain real estate, the 
title to which is not vested in these trustees, is alleged to belong 
to this judgment debtor, and any transfer or encumbrances upon 
that may lead to the necessity of making new parties, the injunc- 
tion in that respect may stand until the coming in of the answer. 
It results then, that the bill cannot be sustained as a judgment 
creditor's bill merely. 

434 '"It also results that the general'inj unction against Swift 
must be dissolved. That the injunction against the other 
defendants be dissolved, except so far as relates to the real estate 
alleged to be the property of the defendant Swift. 

The motion for the appointment of a receiver, as against Swift, 
must be denied, and as the other defendants, in opposition to the 

(a.) This is inconsistent with the case of McKibben v. Barton, 1 Mich., 213, in which 
it was held essential that a levy should actuaUj be made. 
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motion for a receiver, deny absolutely haying or holding any 
property, rights, credits or effects of Swift of any kind, a receiver 
of the alleged trust property cannot be granted until they have 
an opportunity of answering the bill. 
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Spencer Stafford ▼. T. J. Htilbert. 

Creditor'i MO : Premature return of execution- A creditor's bill cannot be raslnined 
where the return of execution was made more than a month before the retom 
day, notwithstanding the bill was actually filed after the return day. (a.) 

This was a motion to dissolve injunction for want of equity in 
the bill. 
The facts will appear sufficiently in the opinion of the court. 

The Chancellor. — ^This is a creditor's bill merely. It appears 
from the bill that the execution was returned by the sheriff more 
than a month before the return day, but that the bill was not filed 
until after the return day had passed. 

Several other questions were raised upon this motion, but since 
from the views taken in the case of Thayer v. Swift and oihen^ 
decided in the second circuit, this must be decisive of the case, it 
will not be necessary to notice them all. The practice of the court 
and the reason of it are set forth in that case at length, and I 
adhere to the opinions therein expressed. 

It may be proper to say, since that case was decided I have 
seen an extract from the record in the case of Ferguson v. New- 
stead et al., referred to, from which it appears that the newspaper 
report is correct, and that the case turned upon the question here 
presented, and that the demurrer was allowed. 

A question was raised as to the reception of the affidavit stating 
that the return of the officer upon the execution was limited only 
to goods and chattels, and that it does not appear but that the 

(a.) Tte doetriiM of this case and of the preceding ease of Thayer v. Swift, was 
•xaained BKHre at length and ftdly apfuroTed and indorsed by Chanerilor Manning im 
Smith V. Thompeon, WaL Ch.^ 1, and has erer since been considered settled in this 
State. The eiinity courts hare always administered the harsh remedy by creditor^ 
bOi with eaatioa» and only where the preUmhmry nqntaitaa hare bean sHietly cem- 
pttedwith. 
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defendant was poesessed of lands and tenements out of which the 
money could have been made. 

From the view taken upon the first point it is not necessary to 
decide this question. 

Where the affidavit shows a distinct fact, and that the well 
settled practice of the court has been departed from, I am induced 
to believe that the affidavit may be received. 

Motion granted. 
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Charles W. Whipple ▼. Cnllen Brown and ofherB. 

Contsmpt : Proof o/faiaure to comply with order. The return of a master charged 
with the execution of an order of court, showing the IkUnre of a person to 
appear and submit to an examination as required by the order, is sufficient 
foundation for a rule to show cause why an attachment for contempt should 
not issue* 

But the affldavit or return of serrice of the master's summons, should show the tfane 
and manner of service. Where the affldavit of service was in general terms 
that the summons was served as required by the rule of court, and the respond- 
ent made an affidavit showing that it was served less than a ftill day before the 
time for appearance, the service was held insufficient. 

Where a notice was to appear before one master, and return was made by another 
that the defendant did not appear ; held, not to show any Ikilure of defendant 
to comply. 

This was a rale for the defendant Brown to show cause why an 
attachment should not issue for contempt in not obeying a mas- 
ter's summons to appear at the master's office, and submit to an 
examination under a creditor's bill. A receiver had previously 
been appointed after a master's summons served on defendants for 
the purpose, and on April 5, ld42, an ex parte order was entered 
that Brown appear before a roaster, and submit to an examina- 
tion. A summons was issued on the 22d of the same month, 
returnable on \he 24th, and a return was made by the master, 
accompanied by the affidavit of Mr. Holbrook, that notice of the 
reference was served upon Brown the usual time pursuant to the 
seventy-second rule, (a.) 

The notice was to appear before Jeremiah Van Senssdaer, a 
master of the court, to whom it stated the execution of the order 
was committed, but the return to the order was made by Mr. Dal- 
ton, another master, that Brown did not appear before hxm in 
pursuance of the order and summons. Upon this return, the 
mle to show cause was entered. 

(ck) Thia rvle reqnind the serrice to be noi less thaa tw* daya in aay 
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In opposition to the rule Brown made an affidavit that the 
notice to appear for ezamiDation was served upon him at half-past 
two o'clock p. M. of the 23d, the day before the time of appear- 
ance, which was at ten o'clock A. M. of the 24th. He also 
affirmed that no other notice had been served upon him in the 
cause except the summons of the master on the reference to 
appoint a receiver, to which he respoiided. 

A. Davidson, for complainant 

2>. I^ewartf for defendants. 

The Chancellor. — The return of a master, charged with the 
execution of an order of this court, is a sufficient foundation for a 
rule to show cause ; biit that rule having been taken ex parte, it is 
competent now for the respondent to show cause against granting 
the attachment 

The defendant swears positively that the notice to appear before 
the master was served only some eighteen hours before the time 
he was required to appear, and he specifies the time of service, 
and when he was required to appear. The master in his return 
refers to the affidavit of Mr. Holbrook, as to the mode of service. 

On looking at this affidavit of service, it is perceived that he 
does not specify when or how it was served, but that it was the 
usual time pursuant to the seventy-second rule. It shows his 
conclusion ; the facts should be stated in order to enable the court 
to judge. 

*It strikes me that a copy of the notice should have 437 
been returned with the proof of service indorsed. Brown 
also swears that no other notice has been served upon him in the 
cause, except the summons of the master, for the purpose of 
appointing a receiver, which was obeyed. 

This proceeding I think has been irregular, and the court is 
bound on this motion to notice it 

The notice and return under the rule to show cause are also 
irr^^lar. The notice to Brown under this rule is to appear 
before the master, in four days, etc. The notice as returned, 
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indorsed upon the order is, that Jeremiah Van Rensselaer, jr., a 
master of this court, had the execution of the order referred to. 

The return upon the order is made by Mr. Dalton, that the 
respondent did not appear before Am, pursuant to the order. 
The notice did not require the respondent to appear before him, 
but before Mr. Van Rensselaer, and turn eoMtat but that he has 
appeared according to notice. 

While on the one hand there is no escape from the proceeding 
under this class of bills, when the proceedings are regular, on the 
other, such is the severity of its operation, it would be hazardous 
to the rights of the parties defendant, if the courts were to relax 
the strictness of the proceedings, and attach a party when in fiurt, 
as appears here, the notice has been clearly irr^^ular. 

Motion denied. 
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Hammond and others ▼. Plaoe and others. 

Amended MIf, appUeaUon for leave to JUe, It is not a matter of course to allow the 
filing of an amended bill after the cause has been put at issue and testimony 
taken. A special application should be made to the court, with a ftill state- 
ment of the facts proposed to be incorporated in the amended bill, so that the 
court can Judge of the propriety of giving leave, (a.) 

Amended MZ2, whtU may be tet forth in. Facts which have transpired since suit 
commenced cannot be set forth by way of amendment. 

RuU by content : Vacating tame, A rule entered by consent will not be vacated 
unless fraud or misrepresentation is made to appear. 

This cause being at issue, and testimony having been taken, the 
parties, by their solicitors, at the last term of court, entered a rule 
by consent granting to the complainants leave to file an amended 
bill. A motion was now made to set aside this rule, on the 
ground that it should have been made by the court, after a show- 
ing of such facts as would indicate its propriety. 

J. Kingaley, in support of the motion. 

0, HawkiTUf contra. 

• 

The Chancellor. — ^The filing of an amended bill of complaint 
at this stage of the cause is not a matter of course. Application 
should be made to the court for that purpose, |ind a full statement 
of the £Ekcts intended to be incorporated as amendments should be 

(a.) The complainant should make his application for leave to amend at the earliest 
opportunity after being made acquainted with the defects in ft. Bank of Michigan v. 
NUes, WaL Oh., 898. Leave may be given even after a cause has been set down for 
hearing on pleadings and prooft, if material fncts have then for the first time come 
to complainant^s knowledge. Briggs v, Briggs, 30 Mich., S4. Formal defects may be 
amended at the hearing without opening the proofo where they do not afliect the issue 
or prejudice the right of defendant. Gorham v. Wing, 10 Mich., 480 ; Goodenow v. 
Curtis, 18 Mich., 298 ; Babcock v. Twiat, 19 Mich., 618. Amendments cannot be made 
in the supreme court on appeaL Bank of Michigan v. Niles, WaL Ch., 898 ; Sears v. 
Schwarz, 1 Doug. Mich., 504. But in a proper case there may be a remand to the 
oironit eourt with leave to amend there. Palmer v. Rich, 12 Mich., 414; Moran v. 
Palmer, 18 Mich., 887. See House «. Dexter, 9 Mich., 248. 
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set forth. Their materiality most appear, for it would be absurd 
to think that a caase would be delayed for the purpose of filing 
an amended bill, that would not in the least change the legal effect 
of the original statement It is a well settled rule also, that fiicts 
which have transpired since the commencement of the suit^ cannot 
be set forth by way of amendment to .the original bilL If the 
complainants wish to take advantage of any such fiurts, they most 
do it by a supplemental bill. An amended bill rdates Jback to 
the time when the original bill was filed, and it is considered but 
one bill, and cannot be separated. 

But in this case, the rule for leave to file an amended bill was 

entered in open court by consent The court will not into^re to 

set aside a rule or order thus entered. It is a matter of great 

convenience for solicitors to agree to rules^ and if the court would 

vacate them upon application of either party, without its 

439 appearing they Hrere entered into under a mistake, or by 
fraudulent representations, such rules would t^id to eon- 
fusioQ rather than convenience. In 2 Cox iL, 156^ and 1 MomiL 
iV., 36^ it is laid down that consent rules will not be vacated. 

Motion denied. 
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Catharine E. Sohwarz and others v. Nathan Sears and others. 

If^funcUon^ motion to dissolve. On motion to dissoWe an injiinction before answer, 
the aUegationfl in the bill are to be taken as true. 

Deposit in court, when dispensed uHih, Where a party comes to hare a foreclosure 
set aside and for leave to redeem, ho must bring into court the amount admit- 
ted to be due. The deposit will only be dispensed with where there is uncer- 
tainty as to the amount due. 

Betting aside foreeiosure cU law, A foreclosure under the power of sale, if made for 
an encessive amount, may be set aside before Uie proceedings under it are per- 
fected, on a bill filed by the debtor for leave to redeem on paying the amount 
due. 

The bill in this case was filed for the purpose of setting aside a 
foreclosure of mortgage under the statute, aud to redeem from 
the same. There was a dispute between the mortgagor and mort- 
gagee as to the real amount due upon the mortgage, usury being 
charged, and also certain payments which had not been allowed 
in the foreclosure. An injunction was granted on the filing of the 
bill, to restrain the defendants from perfecting their proceedings 
under the statute foreclosure, and from procuring a deed from the 
sheriff. The case now came before the court on a motion to dis- 
solve the injunction before answer. 

A, TF. Buelf in support of the motion, contended that the 
injunction should be dissolved. 

1. Because there is no equity in the bill. 

2. If there be equity in the bill, the balance due upon the mort- 
gage should have been brought into court. 

By the complainants' bill the court is in possession of the whole 
case, and having the power to do equity as well to the defendants 
as to the complainants, will exercise that power, and for such pur- 
pose will refer the case to a master to ascertain the amount due, 
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and will order a sale of the premises upon such terms as are jost 
and equitable. 

A party seeking equity most do equity ; when a party comes 
into a court of equity for relief he will be compelled to do equity 
to others. {2 Cow. R., 139J) 

441 *Where a party seeks equitable relief against usury, be 
must first bring into court the money actually loaned with 
1^ interest (i Johns. Ch^ 366; 1 T. B^ 15S; 1 Pai^ 
jR., 429.) 

This case comes within the spirit of the statute, and for that 
reason we contend the money should have been brought into court. 
As to the meaning of the term ** proceedings at law/' see 1 Htif, 
Ch. Pr., 88, 89; also note to page 89, showing that chancery pro- 
ceedings come within the spirit of the phrase ** proceedings at 
law/' and that proceedings in chancery would not be restrained 
without bringing the money into court. 

A. 2). JPnuer, comtra. 

Under the motion to dissolTe the injunction in this case two 
positions are assumed by the defendants : Firsij that there is no 
equity in the bill ; and second^ that if there is, the complainant 
should have brought the balance due into court. 

The complainants insist upon the negative of both these poa- 
tions; for: 

1. Hie bill sets out vanous grounds for the equitable interposi- 
tion of the court. 

2. This case does not &11 within the rule applicable to that class 
of cases in which the money ii required to be brought into court. 
That rule appears to have re^rence to personal actions at law in 
which judgment has been obtahxedr or an award, and in certain 
cases where the defendant's answer shows a certain sum to be due. 
The rule b discretionary in some of those cases, but the principle 
b wholly inapplicable to thb case. {Edeny 8'2^ SS; 2 F«»l i: 
Bmn€9^ 74; 1 iW^re Jt, 42^; 4 Was*. C C, 178.) 
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The Chancellor. — ^This is a motion to dissolve an injunction 

1. For want of equity in the bill. 

. 2. For that the complainants have not brought into court the 
amount due. 

There is sufficient stated in the bill to warrant the interference 
of the court, and as the case now stands, to require that this court 
should afford the complainants the protection they ask. The 
defendants not having answered the allegations of the bill, it must 
be taken to be true, for the purposes of this motion. 

*But it is further urged that the complainants should 442 
be required to bring the amount actually due into court. 
The court in its discretion may require as a condition of granting 
the continuance of an injunction that the complainants bring the 
amount apparently due into court. It is a general rule that when 
a party comes into a court of equity for relief he must do equity. 

The cases where the deposit of money is dispensed with when 
relief of this kind is sought for in this court, are, where there is 
uncertainty as to the amount due, or doubt whether in the pro- 
gress of the cause it may not turn out that no part of the claim 
should be paid ; such is not the case here. 

It is admitted by the bill that there is a balance due upon the 
mortgage which they profess their readiness to pay, and which 
can be as well ascertained now, by reference to a master to com- 
pute the amount due after deducting the several payments, as at 
any other stage of the cause. 

If the defendants choose to submit to the case as made by the 
bill, I can see no reason why they should be subjected to the 
expense of answering. 

The complainants, by the course pursued by the defendants, 
were compelled to come into this court to obtain relief, and as the 
case now stands I see no reason why they are not entitled to the 
relief they ask. The complainants proffer their readiness to pay 
the amount actually due, and as preliminary to granting them the 
relief they ask, they should be required to do so. 

Let it be referred to a master to compute the amount remaining 
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doe after dedactiog all pa jments which have beeo made ; and it 
is ordered that the complainants, within sixty dajs mher such 
report hecomes absolate, shall deposit in this coort, sat^ect to the 
order of this court, the amoant remaining doe, with interest horn 
the date of the report ; and opon compliance with said ordo*, the 
injoncdon to stand ontil forther order. 
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F* Cook and others ▼. BusseU M. Wheeler. 

OenercU bank{i\g law : Enforcing ekUmt against stoek?widers. Where by a general 

law for the incorporation of banka, the directors and stockholders are made q^to 
individually liable for all debts, and an assignee of a demand is proceeding to I 8 380 
enforce it against them, it is immaterial whether he paid fUll value for it, as 
they are liable for the whole whether he did or not 

Fraudulent partners are also liable to the assignee for the whole amount of a part- 
nership debt, whether he paid full value or not. 

Where, therefore, a bill was filed against parties charged as being directors and stock- 
holders in a bank organized under the general banking law of 1837, or, in the 
altemative, as being fVaudulent partners, the object of the bill being to enforce 
payment of notes of the bank, it was ?ield, that defendants were not entitled to 
file a cross-bill, to compel complainant to disclose when he became owner of 
the notes, or how much he paid/or them ; as such discovery would be immate- 
rial to the defense, (a.) 

FarHea : Cestui* que tnuL Where the object of the bill is merely to collect money, it 
' is not necessary for the complainant to make a cestui que trust a party ; though 
it would be otherwise if the existence or enjoyment of the trust property were 
to be affected. (6.) 

• 

This was a hearing on demurrer to a cross-bill. The case on 
the original bill is reported post, p. 449. 

The bill was for a discovery, and stated that some time in the 
month of January, 1841, defendant Wheeler filed his bill in this 
court against complainants and others, as being or having been 
directors and stockholders of an institution established under the 
general banking law, and called the Clinton Canal Bank, charg- 
ing them with a fraudulent combination to injure the creditors of 
said corporation or association, setting forth various particulars 
which he alleged to constitute such fraud, and seeking satisfaction 
from them individually, as being a creditor of said bank by reason 
of holding its notes to the amount of $2,594, and also two 
certificates or receipts given by Seth Beach, as receiver of said 

(a.) See note, p. 4i8. 

(&.) Approved and foUowed in Martin v. McBeynolds, 8 Mich., 70. See Sill v. 
Ketcham, ante, p. 423, and note. 
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bank, to R. D. Hill, for notes of the bank received bj said 
bank of said Hill, amounting to $1,002, which were transferred 
to said Wheeler by said Hill. That an injunctioo was iasiied 
according to the prayer of said bill against the several defendants 
therein named; that the complainants in this suit appeared in 
said cause and filed their demurrer to the bill of complaint 
therein ; that said demurrer was overmled, and they were required 
to answer said bill in twenty days after service of the order 
entered for that purpose, which service was made on or about the 
23d day of April, 1841. That Wheeler in his bill omitted to 
state how, or at what time, he became possessed of the notes and 
certificates therein mentioned, or the consideration, if any,, paid 
for the same. Charges that defendant did not obtain possession 
of them until long after the bank stopped payment, 

444 '*'and that if he is the bona fide owner, he obtained them 
for much less than their face, and that if said receipts have 
been transferred to him it was in trust for said Hill or some oth^ 
person ; and if any consideration was paid, it was merely color- 
able. That said bills were bought up by said Wheeler, or said 
Hill, or some other person, on speculation after the bank had 
stopped doing business, and that if anything is realized by said 
Wheeler under his said bill, it is to be shared between himself 
and some other persons according to some stipulations entered 
into when the notes and receipts were obtained by him. Prays a 
discovery from Wheeler to enable the complainants to make their 
defense to his bill. 

The defendant demurred specially. 

E. C. Seaman^ in support of the demurrer. 

1. The complainants have not made snch a case as entitles 
them in a court of equity to a discovery. The discovery sought 
would be immaterial, and could not avail complainants for the 
purpose they intend to use it for. 

2. So much of their bill as relates to the consideration paid by 
defendant, and any agreement relating to the bills and reoeipts 
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whereby Hill was to retain any share of the proceeds, can be sus- 
tained only on the ground of champerty and maintenance, which 
would subject defendant to a forfeiture which complainants have 
not waived. 

3. The matters sought to be discovered relate exclusively to 
defendant's title, and cannot affect complainants' liability ; and 
the interrogatories founded thereon are indefinite, hypothetical 
and impertinent, and the bill a mere fishing proceeding, inquiring 
through idle curiosity into what does not concern the complain- 
ants or either of them. 

21 Romeyn, contra. 

I. In support of the cross-bill the complainants therein contend 
that they have a right to the discovery of the title of the defend- 
ant to the demands in dispute. 

If the d^endant be not in fact the equitable and beneficial 
owner of these demands, his original bill must fail for want of par- 
ties — this court requiring in all cases the parties interested in the 
object of the suit to be before it. 

*Thi8 rule is especially rigid so far as the rights of a 445 
complainant are concerned ; the court compelling the true 
party to be before it even where there has been an assignment 
subsequent to the commencement of the suit. (^Milla v. Hoag, 7 
Paige JR., 21; Sedgwick v. Cleaveland, 7 Paige R., 289,) On these 
general principles we contend that the inquiry as to the title of 
the defendant is material and proper. 

We further claim that this is the case under the statute, upon 
which the original bill is founded. 

The statute of 1839 (p. 94) is the only source of jurisdiction 
and guide to procedure in this case; the remedy at law being 
complete, and the original bill (even if this court had jurisdiction 
independent of the statute) being multifarious and otherwise bad. 

The statute in question gives the remedy to the creditor of the 
corporation. (See Laws of 1837, pp, 306, 307; Laws of 1839 , 
p. 102.) 
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Hence the proprietj of the inquiry as to the title of the com- 
plainant in the original bill. 
This inquiry is material. 

1. Under the statute — because it declares that none but a cred- 
itor shall sue. 

2. There may be equities between other actual creditors and 
the defendants, which will be defeated by allowing a trustee to sue. 

The propriety of making the bona fide creditor the complainant 
is farther evident from the next subject of inquiry in the cro6»- 
bUl — which is as to the consideration paid by the complainants in 
the original bill for the claims against the defendant. 

n. The complainants in the cross-bill further contend that they 
have a right to the discovery of the amount paid by the defendant 
for the demands on which he seeks to recover in his original bill 
of complaint. 

The proposition is that the complainant in the original bill can 
be treated in this court as a creditor only to the amount which 
he actually paid for the demands which he seeks by that bill to 
enforce. 

I assume that the original bill must be considered as filed for 
the benefit of all the Creditors of the bank, and that the moneys 
received under the decree must be considered as a common fiind 
for the benefit of all the creditors. 

446 *By referring to section 17 of the act of 1839 (p. 98), 
we find that the receivers are made subject to all the obli- 
gations imposed by law on trustees of insolvent debtors. 

In R. S., p. 606, sec 1, we have a definition of this term, and 
in the same volume, p. 603, sec 8, we find a positive enactment 
that a petitioning creditor, who shall have purchased or procured 
to be assigned to him a claim against the insolvent for less than 
its nominal amount, shall be deemed a creditor to the amount only 
actually paid by him. 

These enactments bind the receiver and this court 

And such would be the rule on general principles, independent 
of these statutes. 
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Equity administers legal assets on equitable principles. (3 
Paige, 167.) 

Equality is equity. (J6.; also 1 Paige, 255,) 

Beceivers are bound to inquire into the equitable character of 
the debts presented to them. (^ Paige, 22^,) 

These general principles will be found recognized* and applied 
by Chancellor Walworth. (7 Paige, 615. See also Edwarda on 
Receivers, 233,) 

Under these circumstances it is submitted that the inquiry as to 
the amount paid by the defendant for the claims which he seeks 
to enforce is pertinent and material. He seeks to recover of the 
complainants connected with the bank, in case the bank was 
legally in existence. 

Is the defendant protected from the disclosure ? 

A number of authorities are cited by the defendant to show 
that he is not obliged to discover his own title. 

These authorities all have reference to real estate, and they all 
rest on the principle that a party must recover on the strength of 
his own title, and is not entitled to any discovery of the defects 
of his adversary's title when such discovery does not tend to 
establish affirmatively the plairUiff^s case. 

Is this our case ? Is not the discovery we seek in affirmance of 
our own defense, just as much as a discovery of payment 
or satisfaction? ^Concede the principle that complainant 447 
in the original bill is to be deemed a creditor, so far only 
as he has paid value for his demands, and you concede this point. 
For if thb be so, it is a part of our defense ; and in what way can 
we examine the original complainant touching the defense but by 
a cross-bill ? {Story's Eq, PL, 311, 312.) 

But in truth the rules insisted on by the defendant in this cross 
suit grew out of the rules relating to this case ; and if they were, 
they do not affect the right of the defendant (in the original 
suit) to a discovery. A defendant has a right to a discovery 
of the defects in the plaintiff's title. (See Hare on Discovery, 
203, 204.) 
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The Chancellor. — ^The original bill in this case was filed for 
the purpose of enforcing the liability of the defendants in that 
case, a part of whom are the complainants in this cross-bill, as. 
directors and stockholders of the Clinton Canal Bank, an institu- 
tion organized under the general banking law of this State. In 
order to arrive at a result upon the questions presented upon this 
demurrer it will be necessary to give a construction to the pro- 
visions of the statute bearing upon this class of corporations. 

By the 25th section of the original act (Laws of 1837, p. 84), 
and by the 21st section of the amendatory act (Laws of I8S8, p. 
32)f the directors are made liable for the amount which an insol- 
vent institution organized under these acts may be indebted, and 
the stockholders are secondarily made liable for the debts of any 
such insolvent institution in proportion to the amount of stock of 
any such stockholders. 

The 42d section of the act of 1839 (page 102 of the Lam of thai 
year) provides that whenever any creditor of a corporation shall 
seek to charge the directors, trustees or other superintending offi- 
cers of such corporation, or the stockholders, on account of any 
liability created by law, he may file his bill for that purpose in 
the court of chancery. 

By the act under which this bank was organized the liabilities 

of the directors and stockholders were fixed. The act of 1839 

prescribed the mode in which a creditor may enforce this liability. 

The original bill in this case seeks to charge the direct- 

448 ors and stockholders '''as such under the act, or in the 
alternative as partners fraudulently combining under 
color of the general banking law. 

For the purpose of a defense to the original bill the discovery 
sought by the cross-bill is immaterial. The statute makes the 
directors and stockholders liable for all deficits in consequence of 
the insolvency of the bank. 

If the defendants are fraudulent copartners, they are equally 
liable for the entire amount of the indebtedness of the concern. 
It is not alleged that the money is not actually due from the 
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defendants, and the mere fact that, from the course pursaed by 
the stockholders and officers of the bank, their notes had become 
depreciated in the market, would not discharge them from their 
liabUity, which is for the entire amount of the indebtedness of the 
concern. 

It is not alleged that the complainant is not the assignee of the 
certificates, but it is alleged that if he is the assignee of the certifi- 
cates, and holder of the bUls, he holds them as trustee for Hill, or 
some other person or persons. Where the object of the bill is 
merely to collect money or reduce it to possession, it is not neces* 
sary for an assignee either of a bond, note or chose in action, to 
make the cestuis que trust parties, although the rule is otherwise 
where the existence or enjoyment of trust property is to be affected 
by the prayer of the suit ( Calvert on Parties, 17.) 

There is no pretence that the amount claimed by the bill is not 
due, and I do not perceive how the discovery sought for by the 
cross-bill can constitute a defense. 

Demurrer allowed, (a.) 

(a.) The act which gave occaaion for the case here decided was one of the most 
important in its results in the whole history of legislation in the State. It was a gen- 
eral law for the incon>oration of voluntary associations formed for the purpose of 
engaging in the business of banking, and was passed March 15, 1837, when specula- 
tion was more rife and wild, perhaps, in proportion to the means for carrying it on, 
than at any other time in the history of the country. That it was meant to establish 
a safe and prudent system of banking there can be no doubt. No bank was to com- 
mence operations imtil thirty per cent at least of its capital stock was paid in, in 
specie, and at least ten per cent more was to be pidd in as often as every six months 
thereafter. The association was to furnish real estate security to be held by the 
auditor-general for aU its indebtedness ; directors and stockholders were made per- 
sonally liable for debts in case of insolvency, periodical reports were required, and 
periodical examinations by a bank commissioner provided for. AU these securities, 
however, proved whoUy insufficient. There was no sufficient capital in the State for 
the banks formed, and they were consequently brought into existence by means oi 
evasions. Ingenious devices were resorted to for the purpose of deceiving and mis- 
leading the examiner ; and well authenticated stories are told of a single bag of specie 
being made to perform the duty of reserve for several banks while the bank commis- 
sioner was on his tour of inspection, untU by doubling on his course and repeatuig 
his visits he was able to verify the firaud he suspected. The collapse of the system 
so soon as a check should come to speculation was inevitable. The number of the 
banks was for beyond any wants of the State except for speculative purposes ; the 
borrowers were mostly speculators whose paper was good only while speculation 
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was sncoeMAiU and the real estate secnritj became ntterly imaTailable dM BooMBi 
lands came to be in demand onlj for actual occupation, and at their real ralne. It 
became so not only because the demand was then yery light with abundance of eager 
sellers, but because, also, it was found, as indeed ought to hare been antirtpated, that 
the securities generally had been based upon the wildest estimates of ralne, which 
for a generation were not likely to be realized by actual sales. The "■ wild cat cur- 
rency,** as it was not inappropriately called, speedily became nearly or quite worth- 
less, and the people who had been so unfortunate as not to succeed in getttng it oiT 
their hands in exchange for anything of Talue, began to look about for some lem e dy 
beyond what might be had against the deceptiTe assets of the banks. Saits agahut 
directors and stockholderB were then resorted to, but they generally piroTed of ttttle 
avail. 

Meantime reoeiTers of the scTeral banks, appointed by the court of chancery, 
proceeding to collect their dues, so fiur as they mif^t find it practicable to do so. 
suit for this purpose came on for hearing in the supreme court in January 
1844, when after toU argument the court declared its opinion that the act under which 
these associations were formed was unconstitutionaL The point was that the coostl- 
tution provided that ^'the legislature shall pass no act of incocp or ation unlees with 
the assent of at least two-thirds of each house ;** and this was coostmed to require 
the ^direct agency of the legislature to create each particular corporation by two- 
third TOte. The result was to sweep out of existenee not only all the banks, hiU all 
the indebtedness by and to them. 

The question then remained whether those who had created these drirts on behalf 
of the banking associations might not in some way be made ttaUe for ttiem. Instate 
V. How, reported in appendix to 1 Mich., 91% it was claimed that if dM ssanriitf 
never became a corporation, they must hare been partners* and liaMe for debts aa 
such ; but Chancellor Manning held that, if not incorporated, their bnsinees was illegal 
under the statutes forbidding unauthorized banking, and therrfore contracts growing 
out of it could not be enforced. The same decision was made by the snpnme court In 
Brooks V. Hill, 1 Mich., 118. Those cases must in eDect be regaided as oi 
views of Chancellor Famswwth in this and the following case, which, however, 
expressed before the supreme court had declared the general banking law imcoAsti- 
tutional, and were doubtless entirely correct on the assumption of the validity of 
that law. 
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Buflsell ML Wheeler y. The Clinton Canal Bank, William 8. 

Stephens and others. 

JFraiudtUerU euBoetateM aM»AnUng to be a earporcUion, Where defendants are charged 
as Anudulent associates, who under the pretence and color of a general incor- 
poration act haye combined to defraud complainant, the fact that another cred- 
itor has seen fit to treat them as a corporation, and obtained the appointment 
of a receiver, is no bar to complainant^s salt. 

J^rcMd : Creditor''» biU, A bill to enforce a demand thus contracted is not what ia 
called a creditor's bill, and it is not essential that there should have been Judg- 
ment and execution at law before it can be filed. 

J'Vaud : Bemedp ai law. Courts of equity hare concurrent Jurisdiction with courts 
of law where finaud is charged. 

If the remedy at law is diiBcult or doubtfhl, equity will entertain JnrisdictiOB. (a.) 

MuiUfarioutneu. Where parties are charged as finaudulent associates under pre- 
tence of acc^oration, the bill is not rendered multifarious by the fact that the 
defendants were connected with the association at different periods and in dif- 
ferent capacities, and may have different liabilities. ^ 

BiU againtt fraudvierU asiociateM : Partiet, In proceeding thus against parties as 
fraudulent associates, it is not necessary to Join as defendant the receiver pre- 
viously appointed in the suit against them as a corporation. 

This was a hearing on deinurrers. 

The bill states that under the act known as the general bank- 
ing law, books were opened at Pontiac, in the county of Oakland, 
on or about the 20th day of November, 1837, to receive subscrip- 
tions for a banking association to be located at that place, and 
called the " Clinton Canal Bank," with a capital stock of fifty 
thousand dollars, to be divided into one thousand shares of fifty 
dollars each. That the whole amount of stock was taken, and 
that on the 28d day of November, 1837, an election of directors 
and officers of said bank was duly held. That bonds were exe- 
cuted and filed with the auditor-general, and the directors and 
stockholders, claiming to have complied with the provisions of law, 

• 

(a.) To the same effect are Ankrim v. Woodworth, anU^ 866; Edsell v. Briggs, 20 
llich.,4». 
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issued their bills, and commenced banking bnsinesB under their 
corporate name on or about the 11th day of Decanbo*, 1837. 
The bill, then sets out several assignments and transfen of stock, 
and consequent changes of officers, and states tha( in pursuance 
of an act amendatory to the general banking law, diflereni 
450 bonds and mortgages were executed to ^tbe auditor-gen- 
eral as collateral security, at various times from some 
time in March, 1838, to some time in May of the same year. It 
then sets out further assignments and changes of (^oers, and 
prays a discovery of such other stockholders and officers as may 
have been interested in said bank. States that the bank contin- 
ued to do business until about August 22d, 1838, since which time 
it ceased to carry it on, and has had no officers or offices during 
the past year. That th^ bank wait into operation under, and 
availed itself of the provisions of the suspension law of June 22d, 
1837, and did not make a practice of paying its liabilitieB in specie 
until about May 16th, 1838. That only $2,220.95 of the capital 
stock was paid in specie, and the balance of the first thirty per cent 
was paid in specie certificates and stock notes, none oi which have 
been paid, and that no more than the first thirty per cent of the 
capital stock has ever been paid in. That on the 24th day of 
February, 1838, th^ bank had on hand in specie only $3,164.85, 
that the average amount on hand firom the time of commencing 
business up to the 16th of May, 1838^ was less than three thousand 
dollars, and at no time amounted to more than three thousand 
five hundred dollars. That on the 24th day of February, afore* 
said, their circulation amounted to $30,456, and their indebted* 
ness, exclusive of circulation, to $7,867. That <» the same day 
the amount due to the bank from its directors was $6,390.81, from 
stockholders $3,580 and from other persons $20,462.80. That 
previous to the injunction issued in October, 1838, the bank had 
in circulation over $39,000, and time drafts amounting to more 
than $25,000, most of which are unpaid, and parcels have be^t 
presaated for payment from time to time, and payment refused. 
Charges that during the whole period of its operation, the directors 
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and stockholders owed the hank more than four times the amount 
of specie and good funds paid in ; that at the time when it stopped 
business, William S. Stevens, a director, was owing nearly $20,000, 
Charles Hubbell, another director, more than $5,000, and other 
directors and stockholders owed considerable sums, and that the 
whole amount of assets reported by the receiver, including these 
debts, is less than $50,000, most of which he considers doubtful. 
That the bank has never been solvent since January, 1838, and 
cannot pay more than ten per cent of its liabilities, and 
has no property *which can be reached at law. Charges 451 
the subscribers to the bank with forming the association 
for fraudulent purposes, and that all the stockholders knew and 
participated in their fraudulent designs and operations. States 
that complainant is a creditor of the bank, holding its notes and 
receiver's certificates ; that they were presented to the receiver for 
payment and pajrment refused. Charges that defendants are indi- 
vidually liable. Prays the appointment of a receiver, and satis- 
faction from the assets and property of defendants. 

The defendants demurred to the bill, and assigned the following 
causes: , 

1. That complainant had an adequate remedy at law. 

2. That a receiver has been appointed, and it does not appear 
that there will be any deficiency of assets. 

3. That the defendants are charged in different capacities, and 
having distinct liabilities. 

4. That the stockholders cannot be charged until the property 
of the directors is found insufficient. 

5. That there is no sufficient equity in the bill. 

6. That the bill prays for a receiver, while it shows one to have 
been already appointed, without asking his removal, or showing it 
to be necessary. 

TT. Draper appeared for D. Paddock and others. 

8. O. Watson, for William Phelps. 

Riehardson & Knighty for Alfred Judson and others. 
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W. F, Moaely, in person. 

Counsel for defendants contended that it appears hj the said 
bill that the same is exhibited against the individual defendants 
and the Clinton Canal Bank, for seyerai and distinct matters and 
caoses, in many of which it appears the individoal defendants are 
not in any manner interested or concerned. 

"If a bill blends together a demand by the plaintiff as l^atee 
against the defendant as executor with a demand of the plaintiff 
in his private capacity against the defendant in his individual 
character, it is good cause of demurrer." (4 John$. Ch., 199.) 

''If a bill be brought concerning things of distrnd 

452 nature against ^several persons, or against one, it is demur- 
rable. {2 Mad, Ch., 23i. See also 5 Pot^ 79.) In that 
case the .court says : ^ The form and efiect of a demurrer to a 
bill in chancery for multifariousness is substantially the same as a 
d^nurrer to a declaration at law for a misjoinder of parties, or of 
different causes of actions which cannot be properly litigated in 
the same suit" " And where a joint claim against two defend- 
ants is improperly joined in the same bill with a separate claim 
against one defendant only, either or both may demur." Ajid the 
same principle is found in 6 Paige, 28, and the authorities there 
cited. 

By said bill it appears that the said association of persons 
never became a legal corporation or banking company in accord- 
ance with the statute. 

By the act to organize and regulate banking assodati^Mis, passed 
March 15, 1837, it is enacted that '* no such association shall com- 
mence operations until thirty per centum of the capital stock shall 
be paid in, in legal money of the United States." 

The bill alleges that ^e whole of the stock was taken, and that 
** only $2,220.95 of the capital stock was paid in in specie, the 
balance of the thirty per cent being paid in specie certificates or 
stock notes ; that no more was ever paid in, and that none of the 
certificates or stock notes have been paid." See 9th section of act 
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of 1837, where it says that ''all such persons as shall become 
stockholders of any such association shall, in compliance with 
the provisions of this act, constitute a body politic in fact and in 
name, etc." 

By said bill it does not appear that any matter is set forth in 
said complainant's bill for which he has not an adequate remedy 
in a court of law. 

The rule is that in general, courts of equity will not 
assume ^jurisdiction where the powers of the ordinary 453 
courts are sufficient for the purposes of justice. The 
present suit is brought to recover the amount of the bills and 
receiver's receipts now in possession of the complainant. The 
statute directs th9>t all demands against the bank after the appoint- 
ment of a receiver, shall be presented to him ; and a mode of pro- 
ceeding is prescribed by which all the assets of the bank are to 
be applied to their payment Here is an adequate statutory 
remedy, so far at least as the assets extend. 

There is also an adequate legal remedy which may be pursued 
upon the liability of the defendants, as a bank, as directors, and 
as stockholders. 

The receiver of the bank, as such,. is vested with all the estate 
of the bank, and is a trustee for the creditors and stockholders. 
. By the tenth section of the laws of 1839, page 96, the receiver 
is vested with all the estate, real and personal, of the corporation, 
etc., and is the trustee of the estate, for the benefit of dteditors and 
stockholders. 

By the eighth section, the chancellor is authorized to appoint 
receivers, etc., and on such appointment the corporation ^hall 
thereupon be dissolved, and shall cease to exist. 

As such trustee the receiver is the only accountable person, the 
corporation is defbnct, the powers of the defendants, their rights 
and duties, abrogated, and passed over by operation of law to the 
receiver, the only person known in the law, in the place of said 
corporation. As to power of trustees, see 6 Munf, R., 366; 2 
Paige, 21, 438. 
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The bill prays for the appointment of a receiver, when it 
appears from said bill that a receiver had before been appointed 
to take charge of the estate and effects of said bank, without show- 
ing that said appointment had been obtained by collusion or 
fraud, or that said receiver was an improper person to discharge 
the duties of said trust, and seeking his removal. 

The remedy of the complainant, for the appointment of a new 
receiver, is by filing a supplemental bill. (See 6 Paige^ 

454 JfG,) And although ^he forty-second section of the act 

allows any creditor to file his bill against directors and 
trustees, and to proceed as in other cases, yet it was never intended 
to apply in a case where a receiver had been appointed, and the 
property and efiects transferred from the bank and its oflicers to 
the trustee. 

It would in efiect be authorizing the creditor to do an act by 
which he could derive no benefit whatever. 

If the receiver is an improper person, then the remedy was by 
removal, on application, founded on petition or affidavits or other 
evidence of improper conduct, and that the trust funds were in 
danger of being squandered. (See Hoph, Rep., 4S5,) 

The complainant has not alleged that he had obtained any 
judgment or decree against the defendants or either of them, or 
that executions had been issued and returned unsatisfied. 

This suitjiaving been instituted in a case not within the statute 
of 1839, may have been intended as a creditor's bill, so called. 

But if so, an execution should have issued upon a judgment at 
law against the property of the defendants, and been returned 
unsatisfied in whole or in part ; which is not alleged in this bill. 
And the bill should have contained the averments which the rules 
require in creditors' bills. , 

E. C, Seaman, contra, 

1. The bill shows that the subscribers to the stock of this bank- 
ing company did not comply with the conditions of the 

455 general banking '^'act; that is, they did not pay in thirty 
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per cent of the stock, and comply with those provisions of the 
statute which constitute a condition precedent to their becom- 
ing a corporation ; but, on the contrary, that all theii* proceed- 
ings are based on a fraudulent violation of the statute, which was 
used merely as a cover or device under which they carried on 
their fraudulent schemes and practices ; they therefore did not 
become a legal corporation, but constituted a joint stock unincor- 
porated banking company, and are liable individually as copart- 
ners in a swindling operation. 

2. A court of chancery has jurisdiction of the case, independent 
of any statute, and can enforce the collection of the plaintiff's 
claim against the directors and stockholders of the company on 
the following grounds : 

1st On account of the convenience of enforcing contributions 
between the several defendants in proportion to the amount of 
stock held by each. (See the case of Briggs v. Penniman^ 1 Hopk. 
Ch. Rep., 300; 8 Cow. Rep., 887; Mand&mUe v. Briggs, 2 Pet. 
Rep., ^82; 8 Pet. R., 256.) 

All the defendants are liable in their individual capacity 
jointly, and therefore the bill is not multifarious. (Brinkerhoqf 
V. Brown, 6 Johns. Ch,, 139 to 159.) All combined to defraud, 
although the defendants performed distinct parts in the drama of 
fraud, all tending to one point (Fellows v. Fellows, 4 Cow. Rep., 
682; Campbell v. McKay, 7 Simons, 56^; Story's Eq. PL, 530 
and 539.) 

PiBrsons liable on a contingency are proper parties defendants 
in equity. (Story's Eq. PL, sections 74, 75, 169, 172, 173, 174^ 
224, 232.) 

In a variety of cases, the plaintiff may or may not join certain 
persons as parties defendants at his election. (Stores Eq. PL, sec* 
tions 169, 221; 2 Paige, 279.) 

2d. In consequence of the frequent transfers of stock in this 
case, as well as the frequent change of directors or some of them, 
, and the difficulty or impossibility of showing when the 
notes or bills of the '''bank, on which this suit was com- 456 
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menced, were issued, it would be difficult if not impossible for 
the plaintiff to determine on whom to fix the liability at law, 
and his remedy, if any, at law, would therefore be doubtful and 
difficult, and on that account a court of equity has jurisdiction. 
{American Insurance Oo. v. Fisk^ 1 Paige, 92; Weymouth t. 
Boyer, 1 Vea., 416.) 

3d. The transactions of the defendants are fraudulen;t, and they 
used the general banking law merely as a cover for their fraudu- 
lent devices and schemes. A court of equity has concurrent juris- 
diction with courts of law in matters of fraud. (CoU v. WoUider, 
. 2 P. WUUamSy 166; Oreen v. Barrett, 1 Simons, S7, 45; Blair v. 
Agar, 2 Simons, 289.') 

4th. The statute of Michigan of 1839 for the voluntary dissolu- 
tion of corporations, and for other purposes, applies only to legal 
corporations, and not to cases of this kind, where the company 
did not become a legal corporation. That statute also gives a 
cumulative remedy, and does not take away the usual remedy to 
which the creditors were entitled in equity previous to the statute. 
We claim the common remedy in equity independent of the 
statute. ( Crittenden v. WilBon, 6 Cow., 165.) 

The Chancellor. — ^The bill in this cause substantially charges 
the defendants with having combined under the color merely of 
the general banking law of this State, for the purpose of defraud- 
ing the complainant and other persons who should receive the 
notes of said banking association. It not only charges that the 
original stockholders and officers of the institution, but also that 
the persons severally charged with having become subsequent pur- 
chasers of the stock, purchased for the purpose of aiding in such 
fraud and with the intent and design to deceive and defraud the 
complainant and all the creditors of said association. It purports 
to charge them and each of them in their individual capacities as 
members of a fraudulent copartnership, or association. A variety 
of questions have been raised upon the different demurrers. It 
will not be necessary to notice all the points raised at the argu- 
ments, as the grounds upon which the bill is sustained^ and the 
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demurrers overruled, will appear in the opinion. *The 457 
complainant in this case seeks to charge the defendants 
as a voluntary association, who under the pretence and color of 
the general banking Taw of this State have conspired to defraud 
the complainant, and such others as should receive the notes of 
said association. The fact that another creditor has seen fit to 
treat them as a corporation, and has filed his bill and obtained 
the appointment of a receiver of the effects of this corporation, 
cannot deprive this complainant of his remedy, in this form, if he 
can establish the truth of the allegations of his bill. .The objec- 
tion that the bill contains a prayer for the appointment of a 
receiver is not a good cause of demurrer; it may or may not have 
been necessary, but is not such an objection as can sustain the 
demurrer. This is not what is termed a creditor's bill ; but on 
the contrary, it seeks to charge the defendants in an original pro- 
ceeding as members of a fraudulent association or copartnership. 
The objections, therefore, that the complainant has not in the alle- 
gations in his bill, conformed to the rules required in creditors' bills, 
have no application, from the view I take of the scope and objects 
of the bill. Another cause of demurrer is that the complainant 
has an adequate remedy at law, and therefor^ a court of chancery 
has not jurisdiction. The frequent transfers of stock and changes 
of interest, and the extraordinary manner in which the business 
has been conducted, according to the showing in the bill, would 
render the complainant's remedy at law both difficult and doubtful; 
this of itself is sufficient to give this court jurisdictidn. (i Paige 
£., 92,) Courts of chancery have also concurrent jurisdiction 
in cases of fraud. The objection of multifariousness, that the 
several directors and stockholders are made parties, notwithstand- 
ing they were connected with this association at different periods, 
and have distinct rights and liabilities, is the next and principal 
remaining question. From the manner in which the business was 
conducted, it seems to me that the course the complainant has 
pursued was the proper one. ^ The stockholders and directors only, 
are parties, and it is alleged that they all performed different 
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parts in the same drama. A bill may be snstained against dif- 
ferent persons relative to matters of the same nature, in which all 
the defendants were more or less concerned, though not jointly in 
each act Should it prove in the event that any of these defoid- 
ants were not partners in the concern at the time the 

45d notes on which the ^complainant prosecutes were issued, 
they may not be liable to contribute to their payment. 
But if it proves true that this was a fraudulent combination, 
merely under the pretence of the statute, in which the defendants 
all participated to defraud the complainant* it is but just that 
eadi and all should be held responsible to the creditors who have 
been defrauded in this way. From the view I have taken of this 
bill it was not necessary that the receiver should have been made 
a party. The complainant is entitled to his dividend from what- 
ever may be obtained from the property of this concern in the 
hands of the receiver, without making him a party, and without a 
waiver of his rights against the defendants in this form. (bJ) 

Demurrer overruled. 

(b.) Sec Cook v. Wheeler, anUy p. 443, and the cases cited in note (c.) p. 448. 
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ACCEPTANCE. 

See A88IONMBNT FOR THE BENEFIT OF CREDITORS, 1, 2; TOWN PLATB, 8, 4. 

ACKNOWLEDGMENT. 
See Mortgage, 8 ;^'Pleadings, 4. 

ADMINISTRATORS. 
See Executors and Administrators. 

f AFFIDAVIT. 

■See Injunction, ll ; Practice, 7, 18, 14. 

AGENT.- 
See Principal and Agent. 

ALIENATION. 
See Deed; Will. 



ALIMONY. 

Jurisdiction. A court of cluuicery has no Jurisdiction of a case where the 
bill is filed for alimony merely. Peltier y,J*eUier 19 



AMENDMENT. 
8«ePLEADnrcw,8; Practice, 8 to 11, 87. 
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ASSWESL 
t 

See PI.KAD1KG6W 



ASSIGNMENT. 

ASSIGNMENT TOR THE BENEFIT OF CBEDETOBSw 

1. Aeeepiamee. Ab awwignmrttt for the hemdl of crcctttenv abeoiate at to 
tenttit and wlkleli is accepted bj the acei^nee^ deifieatcs the pnypcrty aha»> 
hitei J to the pmiKMes of the trust, notwithgtaarthty it is auMie wit^«aC the 
knowtedge or cooenrreBce of the creditors^ Stf^fdaamr. Dgqmimtin.^,.^,^ SO 

1. Br the exceatioii and deHrcrf of the amigiimfat the relatiom of traetee aad 
cttim que tnui is eoostitittcd at oace, withovt an j ecprcss a«eBiC of the 
creditors ; aad it cawioC afterwards be rcroked except v^oa the ifinniiir oT 
creditori. It .........^.. 3CI 

X JSfcetfrer. Thecoort iftdecrccmff theexceatiottof thetrast oadera&aiatsik- 
BMBt, oader the special cirennstaaces of the case, appomted m. rcecrver 
forthe porpoee. Jb 347 

SeeBAVK9A3rDBAjyKis«,S*3^i,C; FAKXSXKHnT; i la 7. 



ATTACHMENT FOR CONTEMFT. 

1. JVofl/ «/ falbtrt lo co a yfy wiih or^er. The leinnr of a nuaier charged 
with the execotioa of aa order of cosri, showia^ the bilarc of a per> 
MS to appear aad submit to aa exaauaadoa as required bj the order, 
is ssficient foaadatioa fbr a rale to Aam eaaae whj aa attachment flbr 
eestempt shooM aot iasae. WMpfle t. Brvmn ................... .^. ....... .as 

S: Bat the afidarit or rHnm of serrice of the amuft er^s sommoos shooU show 
the tiaae and amsaer of serriee. Where Oe aAdavit of serriee was \n. 
general (enas that the sommons was serred as miidxcd by the rule of 
coaxt, aad the reapoadcnt ma^ aa aAdarit ahowia^ thai ii was served 
leas thaa a foil day before the tiaw for appearance, the service was heht 
tn sagc i ea t> i& 43tf 

H. Where a aoCice was to appear before one master, amd retnra was made by 
aaoiher that the defondaat did aoC appear ; hdd^ aot to show aay fiifliire 
of dafoodaat to comply. /&... ^.... 48C 



ATTOSNXT AND COCTNStELCHIL 



JVArfiffpsd ttinum m m catumM^ A stetemeitt of fhct m«ie by aa attorney to 
his cliant^ aad which appriaes the client of eqnitaes ia a third party, is ao4 
a pdrilegad iTomiiiiiiiii iiriioii^ aad may be proved by the attorney. Vadh- 

See FxjLAj>craa^ft; PmMmca, a to 2fc> 
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BANKS AKD BANKING. 

1. Insolvency of bank, whcU facta are evidence of. Where it appeared firom the 

Btatemente in the Sill, that a bank commisBioner examined into the affairft 
of the Bank of Brest on the second day of August, 1838, and the specie then 
on hand was $8,764.-92, and that another examination of the affairs of the 
bank was made on the eleventh day of the same month, and it then had 
but €138.89, and there was no corresponding decrease of liabilities; and 
. about $44,000 of the issues of the bank were in the hands of agents without 
sufficient sureties; and that of the assets there were $5,000 in uncurrent 
notes ; and that $25,000 of post notes were issued on the fourth day of the 
same month of August, without being indorsed by a bank commissioner; 
and the bill charged the bank to be insolvent; and the answer admitted the 
facts set forth in the bill, but denied the insolvency; it was held that the 
bank was insolvent within the meaning ol^ the law, and that a proper ease 
was made for the appoiqtment of a receiver to take charge of its effects. 
Bank CommtsaUmera v. Bank of Breat 106 

2. Aaaignment by bank, A transfer, by way of security, of a portion of the 

effects of a moneyed corporation, for the purpose of carrying on the con- 
cern, is within the powers of the directors; and a corporation which has 
no particular mode pointed out for closing its concerns may make an 
assignment on obtaining the assent of the stockholders. lb 100 

8. Oeneral oMignmevU by bank. The directors of a moneyed corporation, like 
that of the Bank of Brest, have no power to make an assig^^ment, without 
being authorized so to do by the stockholders. lb 100 

4. Directora, for wJuU purpoae are tru^ea. The directors are trustees of the 
stockholders for the purpose of canning on the business of the corporation, 

, and not for the purpose of winding it up and destroying its existence. Jb, . 100 

6. Statutory proviaioTU for winding up. The statute prescribes the mode In 

which the affairs of banking associations, established imder the general 
banking law of this State, shall be woimd up, in case of insolvency ; and this 
forms a part of the security to the public, and is one of the conditions upon 

which they take their chartered powers. Jb 10$ 

0. Aaaignment to evade atatiUe void. An assignment made by the directors of 
the Bank of Brest, to a trustee, for the benefit of creditors, with a view to 
evade the provisions of the statute, was held to be against the policy of the 
law, and void, lb ..,.106 

7. Injunction agcUnat bankj w?icU not au^fficient cauae. By the act incorporating 

a bank a previous act was referred to, and in effect made a part thereof, 
which provided that if any bank did not pay its notes on demand, the char- 
ter should not for that cause be dissolved, but it gave the bank sixty days 
within which to redeem its notes. It contained ftirthcr provisions that the 
act should not prevent the issuing of an injunction, and that one might be 
issued when any bank should refuse to pay its debts. Held^ that these pro- - 
visions relative to injunctions did not change the previous law on that sub- 
ject. Bamum v. Bank of Pontiac..... 116 

8. The provision that an injunction might be issued on a failure to pay was not 

imperative, but left it to the sound discretion of the court, upon a proper 
case being made. Jb 116 

9. Where a bill alleged merely a demand aitd refusal by the bank to pay its notes, ^ 

and contained no allegations of any impending mischief, danger or hazard 
of the rights of complainant, an injunction was refused. Jb 116 
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10. Effect of inunction etgainat a bank. An inJimctioiL agmfost a bank goes to 

preyent all action wbateVer, and is rather in tbe nature of a final tnjimctioe 
which is sometimes granted at the termination of a canae, than the nsoal 
injonction to prevent some particular mischief, lb Hi 

11. Cau$e for injuneUon <zffain$t bcmk : Notice. Except in cases where the bm 

is filed by a bank commissioner, showing fVaad, riolation of the charter, or 
insolTency, notice shoold be given of an application for an injancti<m agalnm 
a bank, and a case shook! be made out that would warrant the court to wiad 
up the concerns of the bank. lb.,. llf 

12. Inaolvent bankg, diandnal of wait againtL Where an indiyidoal creditcv had 

filed his bill against a moneyed corporation, obtained an injunction and the 
appointment of a receiTcr, and the receiver had taken upon hima^M' the 
trust, and other creditors had filed their claims, t< teas ikeU that the creditor 
who had filed his bill, obtained the ii^unetion, and the appointment of a 
receiver, was not entitled, as a^matter of right (upon being paid his demandx 
to dissolve the injunction, dismiss his bill, and discharge the receiver. Fa^ 
r. Erie d: KcOamaxoo R. JL Bank, IM 

13. There is no doubt that the court has the power, in such case, to dissolve the 

injunction, discharge the receiver, and permit the party to dismiss his bill, 
when it is satisfied that the interests of aU concerned will be best subeerved 
by permitting the corporation to manage its own concerns. lb IM 

14. Qfflcert of bank, potDerB of. Where a note is made payable at a bank, it ia 

within the ordinary scope of the powers of the bank ofitcers to receive 
other notes as coUatcral, on the understanding that Ihey should be placed 
in the bank for collection, and that when a sufllcient amount should be ool> 
lected thereon for the purpose it should satisfy the first note. WdUg v. 

Bank of Michigan. 800 

1ft. Injunction againtt mupended bank. The rule adopted in this State has been 
not to grant an injunction in the first instance upon the allegation alooe 
that a bank has stopped payment,, but to grant a rule to show cause and 
require notice to be gi ven to the defendants. If not explained or excused in 
cases where the banks are not protected from a forfeiture of their charters 
by reason of a failure, the court would be authorised to grant an injunction 
and appoint a receiver. But when banks are authorized to suspend specie 
payments, such refusal is not even prima fade evidence of insolvency. 
Attorney Oeneral \. Bank of Michigan Sift 

16. The true constmctton of the sixth section of the suspension act of April IS, 

1841, is that the statements should be made out and transmitted to the Sec- 
retary of State on the days specified, or as soon thereafter as the same could 
be made out and stated. lb 81ft 

17. Oeneral banking law : Enforcing dainu againtt ttoekholdert. Where by a 

general law for incorporation of banks, the directors and stockholders are 
made individually liable for all debts, and an assignee of a demand is pro- 
ceeding to enforce it against them, it is immaterial whether he paid ftiU 
value for it, as they are liable for the whole whether he did or not. Cook 
V. Wheeler 448 

18. Fraudulent partners are also liable to the assignee for the whole amount of a 

partnership debt, whether he paid full value or not. lb 448 

10. Where, therefore, a bill was filed af^nst parties charged as being directors 
and stockholders in a bank organized under the general banking law of 1837, 
or, in the altemative,'as being fraudulent partners, the object of the bill 
being to enforce payment of notes of the bank, it was t^UL, that defendants 
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were not entitled to file a crou-blll, to compel complainant to disclose when 
he became owner of the notes, or how much he paid for them ; as such dis- 
covery would be immaterial to the defense, lb 443 

20. ^roMidulerU ouocicUeB (uauming to be a corporation. Where defendants are 

charged as fteudulent associates, who under the pretence and color of a 
general incorporation act have combined to defraud complainant, the fact 
that another creditor has seen fit to treat them as a corporation, and 
obtained the appointment of a receiver, Is no bar to complainant^s suit. 
Wlieelery. Clinton Canal Bank 449 

21. Fraud : Creditor's bUL A bill to enforce a demand thus contracted is not 

what, IS called a creditor's bill, and it is not essential that there should have 
been Judgment and execution at law before it can be filed. lb 449 



BETTERMENTS. 
See JuBiSDicnov, 8. 



BILL, 
See PuBADiNos. 



BILLS or PEACE. 

1. BUIs of peace are only allowe<l where the complainant has established his 

right at law ; or where the persons who controvert the right are so numer- 
ous as to render an issue under the direction of this court indispensable to. 
embrace all the parties concerned, and save a multiplicity of suits. Lapeer 
County \, HarU..,. 167 

2. Where sixty-seven suits were brought upon county orders by different plain- 

tiffs before justices of the peace, some of which were tried and judgments 
rendered for the plaintiffs, and five of them appealed to the circuit court, 
and the county commissioners claimed to have a valid defense to them all, 
and filed a bill in equity to enjoin them until the appealed suits could be 
tried, it was held that no case of equitable jurisdiction was made out, and 

a preliminary injunction was dissolved. lb '167 

8. The fiftct that there were no funds in the county treasury with which to pay 
the dosts and appeal the remaining suits constitutes no reason for equitable 
interference. lb 157 



OITT OF DETROIT. 
See Dbtroit Citt. 

COMITY. 
See Injunction, 8, 
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COMMISSIOKEBS OF VXTEXSAI. DfFBOnaiEST. 

BceWATB^X 

COXSIDERATIOX. 

t. S up pai t of paremL An agreement bj a daugkter aad Ikt kartawl fii 
port ber father during bu natural life, u a sofleient cmwirirrmtwa fbr i 
Tejaace of the Cather*! Iand« to the daughter. Gaff t. nkoaapaoM... 

X Alter the death of the fiUher, the agreement haring been fnOr 

the conTeyaaee will not be set ande to giTe eCect to a pnnioatf wiS 
bj the father, notwithstanding the danger had attempted, br 
execnted b j her alone, to reconTey the land* to the (kther ; 
hiafopport. lb 

S, DwrewB, Where th^ fears of a timid and ignorant man were 

bj thrcata of a proecention for slander, and he was thereby indaccd to 
aaaign a mortgage to another, the assignment was held to be withont oa a 
lideratlon, and a rp awrignmrnt was decreed. ToleT. IThalncy.^ Ml 

, See CoxTKACTS» 2. 

COXSTRUCnON. 
8ce COfSTKAcra, 1 ; Statutbs, 1. 

CONTEMPT. 
See Att AcmiEXT roB Costkmpt ; Pkacticb, 17. 

COKTRACTSw 

1. CbCeni^ioraneout. Where sereral papers are exeented between the Moae par- 
ties cotemporaneooslj, and relate to the same subject matter, they are 
regarded as together constituting one and the same tranaaetion. Diabtrmc 
T. Jones 4t 

3. Contraet to tnUiecui land board immoral tmd void. If two persona* elntming 
joint poaseesion of land, enter into an agreement that a claim by them 
shall be presented to the goremment land board, in the name of oae 
alone, and that when the claim is eonflrmed to him, he shall conrey a 
part of the land to the other, is immoral as tending to mislead the land 
board, and ther^ore, <l seems, Toid. Bernard r. Bougard 190 

S. JPorol merged in wriUnff. It is a general rule that a contract cannot rest 
partly in writing and partly in paroL Where a contract is reduced to 
writing, all prerious parol agreements relating to the eaoM matter are 
merged in the written contract. Street r. Dow 4S1 

SeeOoNSLDBRATiosi; Dsjkd; Feaud; Iksitkascx. 
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CONTEYANCE. 
Bee Consideration ; Deed; Inbcbance; Mo&toaoe. 



CORPORATIONS. 

1. Corporations^ jurisdiction over. The Jnriediction of this coart over corporate 

bodies, for the purpose of restraining their operations, or of winding up 
their concerns, is based upon and controlled by the Statutes of the State. 
It has no such Jurisdiction at common law, or under its general equity pow- 
ers, and it will not interfere except where the case is fairly brought within 
the scope and object of the statute conferring this special Jurisdiction. 
Attorney CfenercU v. Bank of Michigan ' 815 

2. The provisions of the act of June 21, 1D37. and the act of .April 12, 1841, in 

regard to banks and incorporations, commented upon and explained. lb.. 316 
8. Forfeiture of corjforcUe rights. If a corporation has forfeited its rights by 
misfeasance, or non-feasance, such forfeiture must be shown by the plead- 
ings ; it is not to be presumed ; the legal presumption is otherwise. lb. . . . 316 
4. The fact that a bank not protected by statute authorizing a suspension of 
specie payments, has stopped payment, is not of itself conclusive eviden6e 
of its inability to pay its debts, but is prima facie evidence of inability or 
insolvency. lb S16 

6. Surrender of corporate rights^ w?Mt is. If a corporation suffers acts to be 

done which destroy the end and object for which it was instituted, it is 
equivalent to a surrender of its rights. Bank Commissioners v. Bank of 

Brest. 106 

0. Dissolution of failing corporations. The primary object of proceeding in 
chancery against flailing corporations is not for the purpose of dissolving 
the corporation, but to protect the assets for the benefit of creditors. The 
power to decree a dissolution of the corporation is merely incidental. Fay 
T. Erie dk K<Uamcuoo B. R. Bank 194 

7. Discharging receiver. It is the duty of the court to look into the condition of 

the corporation before it will discharge the receiver, and make such order, 
either absolute or conditional, as the case may require. lb 194 

See Banks and Banking. 



COSTS. 
See MoBTOAOS, 11. 



COUNTY ORDERS. 
See Bills of Peace. 
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COVENANT. 



Several Where the covenants and conditions of bonds and other deerls are 
seTeral, they may be good in part, and void as to the residue. Kirby v. 
IngenoU ITS 



CREDITORS' BILLS. 

1. JuriMdietUm, The Jurisdiction of the court of chancery to apply the prop- 

erty of the defendant, which is beyond the reach of an execution at law, 
to the satisfaction of the debt due to the Judgment debtor, proceeds upon 
the ground that the remedy at law is exhausted. BUward v. Stevetu^ 
169; Thayer Y, Bwift 490 

2. The remedy at law is not exhausted until an execution has been issued" and 

returned unsatisfied. And for this purpose it cannot be returned until 
the return day. Thayery. Swift 490 

8. The remedy by creditor's bill is a harsh remedy, which will not be afforded 
unless the creditor shows a strict and rigid compliance with the rules 
and formsof law. lb 490 

4. Return of execution. For the purpose of a creditor^ bill, the execution can- 
not be returned until the return day. Steward v. Steveng, 100. Even 
though the bill is not filed until after the return day. Stajford v. Hulbert, 486 

8. A return that the sheriff has property in his hands for want of bidders, is 
insulBcient. JBldredv, Camp lOS 

0. BiUf wlhot to tUUe, A creditor's bill must contain the averments required by 
the 109th rule (rule 102 of 1868), and those averments must be sworn to. 
Clark \. Davit , 227 

7. BiU with double atpeeL A bill may be filed both to reach mere equitable 

interests and in aid of execution at law ; and such a bill is not multifarious. 
lb 227 

8. Waiver of right tofUe, The right to file a creditor's bill having once attached 

by the return of an execution imsatisfled, the party does not lose his 
right to file the same by the issuing of a new execution. lb 227 

9. BiU in aid of execution. Where a lien has been acquired by levy of execu- 

tion, or where there is an outstanding execution in the hands of an ' 
officer, and a fteudulent obstruction is interposed to prevent its being 
levied, a bill may be sustained for a discovery, and to remove such obstruc- 
tion. Thayery, Swift 480 

• 

See Banks and Banking. 



DAMAGES. 
See Jurisdiction, 7, 8. 
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DEBTOR AND CREDITOR. ' 

See ASfilONMEKT FOR THE BEKEFIT OF CRSDITOBS ; CREDXTOBS* BILL8( . 

DECREE. 
See Practice, 82 to 87. 

DEDICATION. 
See Town Plats; Wata. 

DEED. 

1. Fraudulent in part U votd. The better opinion seems to be, that even at com- 

mon law a deed fVaudulent in part is altogether void. Kirby v. IngertoU.. 172 

2. Illegal conveyance void. The construction to be pnt upon a deed conveying 

property illegally is, that the clause which so conveys it is void equally, 
whether the illegality be by statute or at common law. This is the rule, 
except in cases where the statute declares the whole instrument void. lb, 172 

8. Deeds void in part. One good trust inserted in an illegal instnmient of 
assignment cannot make that instrument a valid one. lb 172 

4. A grantee, who voluntarily becomes a party to a deed which is fraudulent in 
part, forfeits his right to claim benefit from another part which would have 
been good. lb 172 

SeeCoMSiDERATioir; Iksurakcb; Mortoaqb; Rbcordino Laws. 

DEFAULT. 
See Practice, 18 to 20. 

DEMURRER. 
See PLBADIN08. 

DEPOSIT IN COURT. 
See Practice, 31. 

DEPOSITIONS. 

See Practice, 27 to 29. 
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DETBOIT CITT. 



CwipmnU pmmrn of. Tbe corvcra tf ioa of die citj «f Detroit ka» no ]|ww«r 
exec|i« tht wirich » c ^mf et i i i» l bytlieaetof iBe0rp«catMBar«cfteraeteip€^ 
ciallj rebuild tbereUK. CoofMr t. .<lldnt .^. ..^^ 



DIBCCTORS or BASCS^ 
See Basks avd Baskctg, a, 4» «» ]9l 



DISCOTEBT. I 



hiafdofdefenaeaiUne, Equity amy compel * d iactf i ctj ta tad of 
at law, and may «tay the proeeediniCB at law BBtil aa aBswei to i 
dkcorefy baa been oUaiaecL Wright t. jriag • 



I 



ESTATES OF DECEASED PEBSOXS^ 

PtobnU wale : Judge interetletL Where a sale of real estate was wd e i e d by 
a lodge of probate, and it appeared tbat be biaudf became iaUwted ia 
tbe pitrebase, tbe sale wa^ set aside, and a resale otdexed to be lasiti 
tbe direction of tbe court Walion t. rorrey 

See ExsccjTOBs ahd, ADXcruTKAToas ; PAxnnBaHiP, 11, XL 



ESTOPPEL. 
See PLKAi>mG«t 3B. 

ETIDENOE. 
See MosTOAOK, 1 ; Pleaddcgs^ 18 ; PsACTtCE, 27 to 29 ; Tax Titlbs. 

EXECUTION. 
See CuEDiTOBs* BaxA. 

EXECUTOBS AKD ADMIKISTBATOBS. 

L AdminiMtratar'B waie^ tvhen thould be adjourned, Wben tbe day appointed 
tor an administrator's sale is rainy and inclement, and bat few persona 
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appear and bid, and the bids do not exceed half the value of the property, it 
is the duty of the administrator to adjourn the sale. Beaubien v. Poupard, 206 

2. Adminuitrator^s sale : Administrator cannot bid. A part}' cannot become 
the purchaser, either directly or Indirectly, at a sale made by himself as 
administrator. lb 200 

8. Where the administrator procured his brother-in-law to become the pur- 
chaser, and immediately afterwards took a conveyance of the premises so 
purchased to himself, the court of chancery, on bill filed by the heirs, set 
aside the sale, ordered the deed delivered up to be canceled, and directed a 
resale. lb 206 

See Estates of Dbcsased Pbrsons; Injunctioit, 0. 



FORECLOSURE OF MORTGAGE. 

See MOBTGAGE. 

FORFEITURE. 
See Banks AND Bankixo; Oorporations. 

FORMER SUIT PENDING. 

« 

See Pleadings, 12. 

FRAUD. 

1. Meaning of. By the term fraudy the legal intent and effect of the acts 

complained of is meant. Kirby \, IngersoU 172 

2. The law has a standard fbr measuring the intent of parties, and declares an 

illegal act, prejudicial to the rights of others, a firaud upon such rights, 
although the party denies all intention of committing a fraud. lb 173 

8. Betting aside contract for. A stock of goods was exchanged by complainant 
for lands, which defendants represented to be pine lands, having a certain 
large quantity of pine timber standing thereon. Complainant had never 
seen the land, and relied upon these representations. It turned out that 
there was pine on but about one-fourth of the land, and on that only about 
half the quantity represented. The court decreed the contract rescinded, 
that the unsold portion of the goods be re-delivered to complainant, and 
that he be paid for those sold, and have a lien on the land as security until 
the payment was made. Jones v. Wing 301 

4. False representcMons : Scienter, Where the representations on which a 
party relies are untrue, it is immaterial whether the party making them ' 
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knows them to be so or not ; the effect upon him being the same In either 
case. lb Ml 

6. Remedy at law. Where the transactions stated in the bill, by which eertain 

notes were obtained, presented a case of flrand, although, from the case 
made, it was doubtful whether the complainant could defend successfallj 
the full amount of the notes, and a general demurrer was interposed, the 
court refused to sustain the demurrer, and required the defendant to 
answer. Ankrimy. Woodworth ZU 

8. In cases of ftrand where it is doubtful whether the defense would be good at 

law, the court of chancery will entertain Jurisdiction. lb S66 

7. Laches in applying for relief. A party seeking to set aside a conveyance on 

the ground of fraud, must be pr6mpt in commimicating it when discovered, 
and consistent in his notice to the opposite party of the use he intends to 
make of it. Disbrow v. Jones. 103 

9. Same: T?te principle applied. Where the complainant had rested for sev- 

eral months after he had knowledge of the fhiud complained of, and until 
the condition of the x^roperty had changed, before he took any steps to 
rescind the contract, this court refused to interfere, and left the complain- 
ant to his remedy at law. lb 103 

See Banks and Bankimo, 17, tl ; Consideration ; Limitation or Tuts 

AND Laches. 



FBAUDS, STATUTE OP. 
See Specific Perfobm ance ; Tbusts. 



GENERAL BANKING LAW. 
See Banks and Banking. 



GOVERNOR AND JUDGES. 
See Contracts, 2; Wats. 

GUARDIAN AND WARD. 

Power to sell mortgage. The guardian of a minor has the right to collect and 
receive money due to his ward on bond and mortgage, or to sell imd assign 
the bond and mortgage, in the exercise of his discretion as guardian. LiV' 
ing$Um \, Jones 101^ 

See Estates of Deceased Persons. 
4M 



INDEX. 471 



HUSBAND AND WIFE. 

1. Deed of married wora|an. A deed executed by a married woman without her 

husband joining with her is void. Ooff\. Thompson 00 

2. 3iU by married woman. A bill by a married woman against her husband 

mustbeflledbyprocT^'yiaml Peltier \. Peltier 19 

See Alimony. 



ILLEGAL INSTRUMENTS. 
See Banks and Banking, d ;^Contbacts, 2 ; Deeds, 1. 

IMPLIED TRUSTS. 
See Trusts. 

INFANT. 

See GUABDIAN AND WARD. 

INJUNCTION. 

L Against public officers. Equity has undoubted Jurisdiction to interfere by 
injunction where public officers are proceedinfg illegally and improperly, 
under a claim of right, to do any act to the injury of individual rights. 
Cooper ▼. Alden , 72 

t. The ground on which equity interferes to restrain public officers who are 
acting illegally, is to prevent great and irreparable mischief. It will not 
interfere if the injury is slight or doubtful. Brown v. Gardner 291 

8. Where a bill was filed and preliminary injunction obtained to restrain com- 
missioners of highways from laying out a highway through the orchard and 
garden of complainant in violation of the statute, and it appeared that the 
road was actually opened before defendants had notice of the injunction, 
the bill was dismis9ed. lb 291 

4. To prevent improper appropriation of street. Where land is dedicated to a 
particular purpose, and the municipal authorities undertake ^ appropriate 
it to an entirely different one, they may be restrained by injunction, on the 
application of an adjoining lot owner, from so doing. Cooper y, Alden. ... 72 

ft. Injunction ex parte. The ground and the only ground on which injunctions 
are granted against persons in possession of personal property and osten- 
sibly the rightful owners, upon an ex parte application, is the protection of 
the fund or property, when it is shown that without such interposition of 
the court there is danjper that it may be lost to the complainant if he suc- 
ceeds in establishing his title. Thayer \. Swi/t 480 

450 
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2. But it will have jurisdiction if the bill prays relief to which complainant is 

entitlef I, but which cannot be had at laW. Rowland y.Doiy 8 

8. If the remedy at law is difficult or doubtful, equity will entertain jurisdiction. 

Wheelerx. Clinton Canal Bank 44» 

4. Remedy at law : Laches, If he has a defense at law of which he is aware, 

but neglects to make it, or to apply for a discovery in aid thereof when 
necessary, he cannot, after judgment against him at law, have relief in 
equity. Wrighty.King 12 

5. Titles to land. Chancery is not the appropriate tribunal for the trial of titles 

to I and. Devaux v. City of Detroit 9S 

9. Jurisdiction /or one purpose retained /or another. The court, being satisfied 

that defendants had acted in good faith, refused, on denying the principal 
relief, to retain the bill for the purpose of giving damages to complainant. 
Broum v. Gardner 291 

7. Though specific performance is reftised on a bill filed for that purpose, the 

court, in a proper case, may retain the bill for the purpose of adjusting 
accounts between the parties. Hawley v. Sheldon 420 

8. Bill retained for the purposes of an accounting as to the value of improve- 

ments where the complainant had been in possession, and made improve- 
ments which defendants claimed were to be applied on rents. lb 4S0 

9. i^auci : Laches in applying /or relie/. A party seeking to set aside a con- 

veyance on the ground of Araud, must be prompt in communicating it, and 
consistent in his notice as to the use he intends to make of it Street v. Doto, 427 
10. Fraud : Remedy at law. Courts of equity have concurrent jurisdiction with 

conr^ of law where (Vaud is charged. Wlieeler v. Clinton Canal Bank. . . . 449 

See Alimony; Bills of Peace ; Oorpokations ; Creditors* Bills; 
Fraud; Judgment; Partition; Quietinq Titles. 



LACHES. 
See Limitation of Time and Laches. 

LANDLORD AND TENANT. 
See Notice. 

LAND TITLES. 
See Jurisdiction, 5 ; Quieting Titles. 

LIEN. 

1. Vendor^s Lien, The vendor of real estate has an equitable lien upon the 
same for the purchase money, where there is no security for its payment 
taken. CarroUY, Van Rensselaer 226 

4fi2 
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2. Vendee^s lien, A vendee who has paid the purchase money, has a lien against 
the vendor analogous to that of a vendor against a vendee who has not 
paid the purchase money. Payne v» Atterbury 414 

LIMITATION OF TIME AND LACHES. 

1. Letches a bar to relief. Where the action was not commenced for upwards of 

twenty years after the right of action accrued, and no disability or excuse 
for the delay was pretendM, or new discovery of facts suggested, and both 
the person charged with committing the fraud and his grantee were dead, 
the court refused to sustain the suit, by reason of the lapse of time, and 
held that the case could not be aided by proof of facts which were not put 
in issue by the pleadings. McLean v. Barton 279 

2. A court of equity will lend its aid to detect and redress a Araud, notwith- 

standing the lapse of time ; but when the fVaud is discovered the parties 
must act upon that discovery within a reasonable time. The party seeking 
redress should not wait until all those who were cognizant of the trans- 
action have paid the debt of nature, and until no one is left to deny or 
explain the allegations, unless satisfactory excuse can be given for the 
delay. lb 279 

S. A party who has a defense at law, of which he is advised, and neglects to 
make it, comes too late to this court, to ask to be relieved against the judg- 
ment. Barrows v. Doty 1 

4. If a party has a defense at law, of which he is advised before the trial, and 
neglects to make it, or to apply to the court of chancery for a discovery, 
if nocossarr to his defense, in aid of the trial at law, he is precluded, and 
cannot afterwards have relief in this c^urt. Wright v. King,, 12 

See Fraud ; Jubisdiction, 4, 9 ; Limitations, Statute of. 



I 



LIMITATIONS, STATUTE OF. 

l„ Repeal of limitation a^ts. Whether by section three of the repealing act 
contained in the Revised Statutes of 1838 it was intended to continue in force 
the provisions of the acts of limitation repealed by that act, where the time 
had ^'begun to run,^^ or whether the time prescribed in the Revised Statutes 
was intended as the period at the expiration of which the suits should be 
barred, qucere. McLean v. Barton 279 

2. Lapse of time, how taken advantage of. The statutes of limitation and lapse 
of time may be taken advantage of on demurrer. lb 279 



MARRIED WOMAN. 
See Husband and Wifk. 
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MASTER nc CHANCEKY. 

See ATTACHMK9T FOB C03(TEXPT ; PRACTICS, 27. 



MORTGAGE. 

1. By deed eihgolute in form : Parol evidence to sAotr intent A deed absolute 

in form may be proved by parol to have been intended by the parties to 
operate only aa a mortgage for money loaned at its date ; and such proof 
will entitle the grantor to redeem. Wadsworth x. Loranger US 

2. Defective^ purchase tubject to. One who buys land and receive* a convey- 

ance subject to a mortgage thereon, cannot afterwards contest the validity 
of the mortgage on the ground of defect in the formalities of exectttion. 
Disbrow v. Jones 48 

8. Aeknofwledgmtmt no part of deed. The acknowledgment of an assignment 
of mortgage is no part of the instrument of assignment. LitingUone v. Jones 166 

4. Melease of mortgage by quit-claim deed. Where the holder of a mortgage 
executes a quit-claim deed of the mortgaged premises to one who has 
received a deed thereof under an agreement tliat he shall pay the mortgage, 
the effect is to discharge the lien of the mortgage. Jerome v. Seymour.... 357 

6. A subsequent assignment of the mortgage to a third person will not entitle 
the latter to enforce it. lb 367 

6. Foreclosure for one installmenL Equity will not interfere to prevent the 

mortgagee selling, under the power of sale, the whole of the mortgaged 
premises for a single installment, when it appears that they cannot be sold 
in parcels without injury to the whole. ZHsbrow v. Jones 48 

7. Set'Off by mortgagor of claim otoing by mortgagee. Where land which was 

under lease for a term was sold, and a mortgage taken back for the purchase 
price, and it was agreed between the parties that during the leasehold term, 
the mortgagee should pay to the mortgagors the interest on the purchase 
price : /t«/d, that on a foreclosure of the mortgage the amount of this inter- 
est should be deducted flrom the amount due on the mortgage, and a sale 
be decreed forthe balance only. Jonesv. Disbrow 102 

8. Irregular foreclosure^ waiver of. Where, in a foreclosure of a mortgage, by 

advertisement under the statute, a mistake occurs, which renders the pro- 
ceedings irregular and voidable, the mortgagee has a right to waive those 
proceedings, and commence de novo^ either by advertisement imder the 
statute, or by availing himself of the right ho had in the first instance to 
seek his remedy in thiscourt. Atwaler v.'Kinman 2tA 

9. Setting aside foreclosure at law. A foreclosure under the power of sale, if 

made for an excessive amount, may be set aside before the proceedings 
under it are perfected, on a bill filed by the debtor for leave to redeem on 

paying the amount due. Schwarz v. Sears 440 

10. Redemption against Subsequent purchaser. Where the grantee in such a 
deed sells and conveys to one who has fdll notice of all the facts, such 
second gnrantee will take no greater interest than his grantor had in the 
premises, and he will hold them subject to be reileemed on payment of the 
amount due on the mortgage. Wadsworth r, Loranger 118 

404 
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IL CotU on redemptioTU Where one purchases lands with knowledge that his 
grantor holds it in security for a loan, and refuses to receive payment of the 
loan when tendered, and puts the party entitled to redeem to the ejtpense 
of a suit for the purpose, ho will be compelled to pay costs. lb 113 

See Parties ; Pleadings, 3, 4, 7 ; Recording Laws. 

MULTIFABIOUSNESS. 

Where parties are charged as flrandulent associates under pretence of a 
corporation, the bill is not rendered multifarious by the fact that the defend- 
ants were connected with the association at different periods, and in differ- 
ent capacities, and may have different liabilities. Wheeler v. Clinton CancA 
Bank 440 



MULTIPLICITY OF SUI1?S. 
See Bills of Peace. 

MUNICIPAL CORPORATIONS. 
See Detroit City ; Town Plats. 



NE EXEAT. 
See Practice, 1. 

NOTICE. 

By pouesHon of land. The possession of a tenant is notice to a purchaser 
of the tenant's actual interest in the premises. DUbrow v. Jones 48 

See Attachment for Contempt ; Banks and Banking, 11; Record- 
ing Laws. 



OFFICERS. 
See Banks and Banking, 8, 4, 14 ; Injukction, 1 to 4. . 



PARTIES. 

L Foreclowwre bitt : Parties, A trustee, holding a mortgage as such, need not 
make his cestuis que trust parties to a bill to foreclose it. BiU y. J^etchum, 428 

50 



478 INDEX. 



I 



2. Cestuit que tnul^ when not necessary parties. Cestuis que trust are not 
necessary parties when the only object of the suit is to rednce the prop- 
erty Into possession, lb 428 

^ Where the object of the bill is merely to collect money, it is not necessary for 
the complainant to mal&c a cestui que <rtu(aparty; though it would be 
otherwise if the existence or enjoyment of the trust property were to be 
affected. Cooky, WTieeler,,, .' .448 

4. Bill against fraudulent 'associaies : Parties. In proceeding against parties 
as fk*andulont associates, it is not necessary to join as defendant a receiver 
previously appointed In a suit against them as a corporation. Wheeler 
1. Clinton Canal Bank 448 

See Trusts, 4. 



PARTITIOX. 

Jurisdiclioiu Equity has Jurisdiction to make partition between Joint owners 
of lands, notwithstanding a remedy at law is given by statute. Thayer v. 
Lane .' 247 

PAKTNEBSUIP, 

1. Partners^ implied power of. One partner may bind his co-partner in all mat- 

tera within the scope of the co-partnership ; the implied authority of one 
partner to bind his co-partner is generally limited to such acts as are in 
their nature essential to the general objects of the co-partnership. Kirby 
V. IngersoU 172 

2. Partners, general assignment by one. One partner cannot make a general 

assignment of the partnership elTects to a trustee lor the benefit of the 
creditors of the firm, without the knowledge or consent of his co-i>artuer, 

when he is on the spot, and might have been consulted. lb 172 

8. There is no implied authority resulting from the nature of the contract of 
co-partnership, that will authorize one partner to make a general assignment 
of the partnership effects, without the knowledge or consent of his co-part- 
ner lb 172 

4. Partners^ implied power of. The authority impliedly vested by each partner 

in the other is for the purpose of carrying on the concern, and not for the 
purpose of breaking it up and destroying it. lb 172 

5. One partner does not, by any implication, confer a power upon his co-partner 

of divesting him of all interest in, or authority over, the concern. lb 172 

8. One partner may transfer a portion of the assets for the purpose of paying 
or securing debts, or to raise means to carry on the concern ; but tlie power 
of divesting entirely one partner of his Interest, appointing a trustee for 
both, and breaking up the concern, is not one of the powers either contem- 
plated or i mplied by the contract of co-partnership. lb 172 

7. PartnerSt general assignmerU by one. The principle upon which general 
assignments by one partner have been declared void is. that one partner 
has no authority to make a general assignment of the i^artnership effects in 
fhiud of the rights of his co-partner to participate in the distribution of the 
partnership offecUt among the creditors. lb 172 
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S. Equities of individucU and partnership creditors. As between bona fide 
crc<iitors of a previous firm ami the separate creditors of a partner who 
continued the business and was the sole visible owner of thd property 
employed in tra<le, and whore the separate creditors had given credit, 
relying on the property employed in trade for payment, such creditors 
should be preferred to the creditors of the previous firm. TopUff v. Vail. . 340 

9. The creditors of a partnership have aright to payment out of the partnership 
effects in preference to the creditors of an individual partner. lb... S40 

10. In' the absence of any agreement to the contrary, it is fair to presume that a 

retiring partner does not intend that the partnership property shall be used 
for the individual benefit of a partner who continues the business, leaving 
the debts of the firm unpaid ; and this was held to be the presumption 
where the retiring partner transferred the partnership effects to a iNirtner 
coqjtinuing the business, who agreed to pay the partnership debts and gave 
bond to that effect. lb S46 

11. Right of survivor to possession of assets: Receiver, A surviving partner 

having the legal right to the possession of the partnership property, the 
court will not deprive him of that right, unless upon proof of mismanage- 
ment or danger to the partnership effects. Connor v. Allen 871 

12. Continuance of partnership business after the dcaih of one : Rights of repre- 

sentatives of deceased partner. Where one of several partners dies and the 
business of the co-partnership is carried on by the surviving partners with- 
out the assent of the representatives, they have, as a general rule, thejr 
election to demand interest on the amount of the share of tlie deceased, or 
to take a share of the profits ; but where the interest of the deceased part- 
ner had become vested in one of the surviving partners, who consented to 
the continuance of the co-partnership, it was hold the rule did not apply, 
and his only right was to share as partner. MUlerd v. RamsdeU 373 

See Banks and Banking, 1R, 19. 



PATENT. 

Settling equities under government grant. After a confirmation of a claim to 
land by the boani of land commissioners under an act of Congress, and 
after patent issued, if competent at all for this court to go behind the pat- 
ent to settle conflicting claims, it should only be done on the clearest and 
most irrefragable proofs. Bemardv. Bougard, 130 



PAYMENT. 

s 

8eeMoRTOAOE,4, 5; Specific Perform anck; Tax Titles. 



PEACE, BILLS OF. . 

Sm Bills of Peace. 
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objects of the former suit, and the relief prayed for. Bank of Michigan v. 
WilUama 21» 

13. Plea and anawer, A defendant may plead to one part of the bill, and answer 

to another part ; but these defenses must clearly refer to separate and dis- 
tinct parts of the bill. Clark Y. Saginaw City Bank 340 

14. When the answer and plea are to the same parts of the bill, the answer oyer- 

mlesthe plea. lb 24(K 

15. Plea, requisUes of: Answer in support of, A plea of a stated account must 

aver the accounts settled all the dealings between the parties ; that the 
accounts were ju^ and /air, and due>; and these averments must be sup- 
ported by an answer to the same effect. Schwarz y. Wendell 895 

16. A plea of a release, unsupported by an answer, is insufficient. 76. 896 

IV. Answer. 

17. Denials by answer, how made. Where an allegation is made in the bill with 

divers circumstances, the defendant should not by his answer deny the 
allegation literally as laid in the bill, but should answer the point of sub- 
stance positively and cei-tainly. JonesY, Wing SOI 

18. Answer, when responsive to bill. Complainant, by his bill, averred his right 

to certain shares in a partnership, purchased by him of the heirs of a former 
partner. The answer of defendant set up an agreement by which these 
shares were to bo pnrcliascd by complainant for himself and defendant 
jointly. Held, that as to this agreement the answer was not to be regarded 
as directly responsive to the bill, and, therefore, the agreement was not 
proved by it. Millerd v, JiamsdeU 878 

19. Answer: Impeaching deed. An answer which admits a deed set out in the 

bill dOM not sufficiently impeach it by denying its validity in general 
terms: It should state the facts which are supposed to render the deed 
Invalid, so that the court may pass upon them. Payne v. Atterbury 414 

20. At law a party is estopped from disputing his deed ; and if he would impeach 

it in equity he must show in what his equity consists. lb 414 

V. SUPPLEMKNTAL BILL. 

21. What may embrace. If material facts have occurred subsequent to the 

commencement of the suit the court will give the complainant leave to file 
a supplemental bill, and where such leave is given the court will permit 
other matters to be Introduced into the supplemental bill, which might 
have been incorporated in the original by way of amendment; and this is 
especially proper where the matter which occurred prior is necessary to the 
proper elucidation of that which occurred subsequent to the filing of the 
original bilL Graves v. Niles « 382 



OBSESSION OF LANDS. 
See Notice ; Quieting Titles. 

PRAOTIOE. 

L PiLiNo Bill akd Process. 

1. A subpoena is the first process ; It is irregular to have injunction and ne exeat 

iBtued andserved before the .uueof aubposna. PelUerY.PeUier • 19 

' '. - 
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2. Suhpcenaj service of. The service of a snbpana on a defendant oat of the 
State U irregular. PraU y. Bank of Windwr. 2S4 

II. AMENDMENT OP PLEADINGS. 

5. Amended bill : ApplicaUon for leave to fUe, It is not a matter of conrse to 

allow the filing of an amended bill after the cause has been pnt at issne 
and testimony taken. A special application shonld be made to the court, 
with a full statement of the facts proposed to be incorporated in the 
amended bill, so that the court can Judge of the propriety of giving leave. 

Hammond y. Place 438 

4. Amendment of Plea. In an application to amend the defendant's pleading, 
the proposed amendments should be set out. Freeman v. Michigan Stale 
Bank 311 

6. A plea may be allowed to be amended for the purpose of placing before the 

court an additional fact unknown to thedelendant when the plea was file<i, 
and consistent with the defense then made. But it will not be permitted 
for the purpose of setting up a fact or state of facts inconsistent with the 

original defense. lb 311 

0. Amendmentt to answer, how made. Where leave is given to amend an 
answer, a new answer, with the amendments addeil, must bo made, filed, 
and copy ser^'ed, or the original answer withdrawn by leave of the court, 
and the amendments added ; or the amendments must refer to tho portions 
of the answer on file. Intended to bo amended, and specifying their nature 
and application. JUaaon v. Detroit City Bank 222 

7. Amendments in the form of affidavits, without referring to the answer, are 

irregular, and a motion to dissolve an injunction will not be heard upon 
them. lb 222 

9. Supplemental answer^ leave to file when allotted. An application to file a 
supplemental or amended answer is seldom granted, and never without the 
utmost caution, and when a Just and necessary cas6 is clearly made out, and 
it is then generally confined to a clear case of mistake, as to matter of fact, 
and as to that only ; and the court is still more cautious in granting such an 
application after a considerable lapse of time trom the filing of the bill or 
original answer in the case. Oravesx. NUcm 3S2 

9. Where a motion was made to file a supplemental or amended answer in which 
it wus proposed to take entirely new ground, and change entirely the ch.ar- 
acter of the defense, and this not upon the ground of any actual mistake in 
a matter of fact, or upon any discovery of new facts, but upon the ground 
that the defendant did not mean to be understood to state as he had stated 
in his answer, the court denied the motion, id.... 382 

10. But where there was doubt in regard to the proper application of ceilain 

moneys admitted to have been received by the defendant, and the answer 
was obscure, and there was a possibility that great injustice might be done 
to the defendant, the court granted an order with reluctance, permitting a 
separate supplemental answer to be filed, as to this particular, and explain- 
ing this ambiguity, lb 332 

11. Where a defendant hod leave to file a supplemental answer to explain cer- 

tain ambiguities in his original answer, and he incorporated other matters 
of defense in his supplemental answer, on motion of the complainant the 
supplemental answer was ordered to be taken off the files. lb 382 
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in. Default, axd Oprnino the Same. 

13. Setting aside defaulL A regular order to take the bill a« confessed will not 

be set aside upon a simple affidavit of merits, although an excuse is given 
for the default. Stockionv, WiUiams 341 

14. In such case, the defendant must either produce the sworn answer which 

he proposes to put in, or must in his petition or affidavit state the nature 
of his defense, and his belief in the truth of the matters constituting such 
defense. lb .* 241 

15. Setting aside pro con/euo /or answer. The general rule is that when a 

defendant, by whom the bill has been taken pro con/es«o, presents an 
answer which shows a defense, and there is an excuse shown for the default, 
the court will permit him to file the answer on terms. Smith v. Saginaw 
cay Bank 426 

16. The inclination of th« court is always to permit an answer to be filed if it 

discloses a defense, unless there has been Intentfonal delay. lb 426 

17. A defendant in contempt cannot move to set aside proceedings; but where 

there is merely a failure on his part to comply with the provisions of an 
interlocutory order he may move to discharge the order for irregularity. 
PeUier Y. PeUier 19 

18. Motion to open default : Affidavit of merits. On motion to open a default, 

the affidavit of merits should be made by the defendant himself, or, if made 
by counsel, a sufficient reason should be shown for its not being made by 
the party. Bank of Michigan t. WiUiams 219 

19. A decree by default may be set aside, on motion, without petition, where 

the facts upon which the motion is based appear by the record. Graham 
V.Elmore i 265 

20. Waiver of default. A defendant who had defaulted the complainant for 

failure to serve a copy of the bill, afterwards filed his answer and moved to 
dissol ve an injunction. Ueld^ a wai ver of the default. Uiggins v. Carpenter^ 266 

IV. Solicitors. 

22. Signature by one who in not. Where a solicitor has appeared in a cause, and 

a demurrer is filed, signed by solicitors who haye not appeared, th9 deihur- 
rer may be treated as without signature and as a nullity. Graham v. Elmore 260 

23. But where the demurrer in such case was treated as a nullity by the com- 

plainants, and a default was entered for want of an answer, and it appeared 
that the signature of the wrong solicitors was put to the demurrer by mis- 
take, and that injustice would be done if the defendant should not be 
permitted to answer, the default was set aside on terms. lb 265 

24. Motion by one who is noL It is no objection to an order that it puri>ort8 to be 

made on the application of one who is not the solicitor in the cause. It is 
not necessary that an order should show on whose motion it was made. lb. 266 

25. Jtule by consent : Vacating same. A rule entered by consent will not be 

vacated unless tmnd or misrepresentation is made to appear. Hammond 
T. Place. 438 

V. Taking Depositions. 

27. Agent of party acUng in absence of commissioner. Where the agent or attor- 
ney of the complainant examined witnesses and wrote their depositions, and 
the commissioner before whom they were taken was absent IVom the room 
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several times dnring the examination, and the defendant did not appear and 
cross-examine the witnesses, the proceedings were held to be irregular, and 
the depositions were suppressed. Burtch v. Uogge 31 

28. Irreffularitiei or unfairness in taking depositions will, it seems, be taken notice 

of by courts of equity in any stage of the proceedings in the cause before 
hearing. lb SI 

29. ExhibilM at the hearing. Where the assignee of a mortgage flies a bill to 

foreclose, setting forth the mortgage and assignment, he may, upon the 
notice required by the <*2d rule to the opposite party, have an order to prove 
the assignment as an exhibit at the hearing under the provisions of rule 60. 
Jerome Y. 8ej/mour 2tt 

VI. DKP08IT IN Court. 

81. When dispented witfi. Where a party comes to have a foreclosure set aside 
and for leave to redeem^ he must bring into court the amount admitted to 
be due. The deposit will only be dispensed with where there is uncer- 
tainty as to the amount due. Schwarz T. Sears 440 

VII. Decree. 

32. Motion for decree. Applications for Cnal decree must be made at a general 

term, even though they be based on a default. Higgins v. Carpenter 250 

83. Decree : Cause cannot be severed. Where there are joint defendants the com- 
plainant cannot, upon a pro con/esso obtained against one, before the cause 
is at issue or in readiness for hearing against the other, enter a final decree 
and issue execution thereon against the party against whom the bill ha« 
been taken as confessed, and leave the cause to proceed against the other 
defendant. Orafiam v. Elmore 266 

84 A final decree, or an interlocutory decree, which, in a great measure, decides 
the merits of the cause, cannot be pronounced until all the parties to the 
bill, and all the parties in interest, are before the court. lb 266 

86. This court wUl not adjudge upon a part of the case ; it will not make a final 
decree until the case is properly presented in such form as will enable the 
court to make a final disposition of the case, and do justice to all the parties. 
lb 265 

86. Where a*cause is in readiness for hearing against one defendant, and there is 

another defendant as to whom the cause is not in readiness, the defendant 
who has appeared and answered cannot notice the cause for hearing, but 
must move to dismiss the bill for want of prosecution if the complainant 
fails to expedite it. lb 265 

87. Amending decree. The court of chancery has the power to direct the altera- 

tion or correction of a decree after it has been entered, either upon motion 
or petition, where there is evidently a mistake or clerical error. Bates v. 
Garrison Xtl 

See Attachment for Contempt ; Creditors* Bills ; Discovert ; 
Husband AND WiF£| 2; Injunction; Multifariousness; Parties; 

Beceiver. 



PRINCIPAL AND AGENT. 

Agency disavowed. Where parties assumed to be agents for a bank in 
settling a demand, and procured firom thj del or an assignment of prop- 
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eity in compromise, and the bank denied their authonty to make the conir 
promise, whereupon the debtor made a second assignment of the property 
to complainants, Iieldj that complainants might maintain a bill in equity to 
restrain the assumed agents from collecting and disposing of the property. 
J*raUy, CampbcU.' 23B 



PROBATE SALES. 
See Estates of Deceased Fersons. 

PUBLIC POLICY. 
See Contracts, '2, 



QUIETING TITLES. 

Under the code of 1833 the court of chancer}' had Jurisdiction to quiet the 
title of the legal owner of land in posbession of the same, as against any 
other person setting up a claim thereto. Jiowlatui v. Dotp 3 



RECEIVER. 

1. WJien one wUl be appointed. Where complainant by his bill shows a legal 

title to lands in possession of the defendant, and from the answer of defend- 
ant a strong presnmption arises of title in complainant, the court will 
grant a receiver. Payne v. Atterbury 414 

2. This is especially the case when there are large encumbrances on the lands, 

and no part of the rents and profits is applied to keep down the interest, 
and defendant is irresponsible, and is holding over against his own deed. 

lb 414 

8. Affidavits are not admissible to contradict the answer on motion for the 
api)ointmcnt of receiver. Connor v. Allen 871 

See Assignment fob the BI^nefit of Creditobs, 3; Partnership, U; 

Trusts. 



V RECORDING LAWS. 

1. Priority as between (jrantees. Where a party claims priority under or by 
virtue of the statute regulating the registry of deeds and mortgages, he 
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must ohow a compliance with its provisions in order to entitle him to snch 
priority. Thomp$on v. JIack 150 

2. Mortgage by deed absolute in fornix record of. Under the co<le of 1833, where 

a dee<l absolute in form was 8hown by contemporaneous writing to be only 
a mortgage, it ehouUl have been recorded as a mortgage ; and if recorded 
as a deeti, the reconl would not give it priority over a prior unrecorded 
mortgage. lb ISO 

3. Once a mortgage always a mortgage. Where a deed absolute in form was 

given to secure a debt, and the grantee at the time gave back an agreement 
to rcconvey when the debt should be paid, but this agreement wajs not 
recorde<i, and the dee<i was recorded as a deed and not— as the statute 
required— as a mortgage; and the grantor, to obtain further credit, after- 
wanls gave up the agreement to reconvey, and the grantee sold the land : 
Held, that the deed having originally been a mortgage did not cease to be 
such on the surrender of the agreement ; and that the deed not having 
been properly recorded, the subsequent grantees could not claim priority 
over a mortgage duly recorded, which the first grantor had given after con- 
veying as above stated. lb 150 

4. Recording acts o/ 1827. The act of April 12, 1827, entitled " an act concerning 

mortgages," prescribes the manner in which mortgages may be registered, 
and, being an act expressly in relation to mortgages, and general in its 
terms, is not controlled in relation to the record of mortgages by the act of 
the same date, entitled *^ an act concerning deeds and conveyances ; " and a 
compliance with the first mentioned act in the record of a mortgage is suf- 
ficient. Weedy. Lyon 36S 

REDEMPTION. 
See Mortgage, 10, IL 

REMEIJY AT LAW. 
See Fraud; Jurisdiction. 

RESTRAINT UPON ALIENATION. 
See Will. 



SERVICE. 
See Attachment i>x>r Contempt. 



SET OFF. 
See Mortgagb, 7. 
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SOLICITOR. 

* 

See Attornev akd Counselor ; Practice, 22 to 26. 



SPECIFIC PERFORMANCE. 

1. Of parol contract : Wfmt will take case out of statute of frauds. Specific per- 

formance will be decreed of a parol contract for the convejance of lands 
where the vendor has receive<l a considerable portion of the purcha«o 
money, caused the laud to l>o surveyed, put the vendee in possession, and 
allowed him to retain such possession and make valuable improvements, in 
reliance on the contract, for a series of years ; these acts of part perform- 
ance being sufficient to take the case out of statute of frauds. Bomier v. 
CaidweU 67 

2. Where under a parol agreement to convey land the purchase money had been 

paid, possession taken and valuable improvements made, these acts of part 
performance were held to be sufficient to take the case out of the statute of 
frauds, and to entitle the purchaser to a decree for specific performance. 
Burtch V. Jloggc 31 

3. Part performance, to take a parol contract for the purchase of lands out of 

the statute of frauds, should be of unequivocal acts that confirm the exist- 
ence of the contract. MiUerd v. Ramsdell 373 

4. If ft party sets up part performance to take a case out of the statute of frauds, 

he must show acts unequivocally referring to and resulting from that agree- 
ment, such as the party would not have done unless on account of that very 
agreement, aud with a direct view to its performance; and the agreement 
set up must appear to be the same with the one partly performe<i— there 
must be no uncertainty or equivocation in the case. McMurtrie v. Bennette^ 124 
6. On what grounds performance of parol contracts decreed. The ground of 
the interference of courts of equity to enforce specific performance, is not 
simply that there is proof of the existence of a parol agreement, but that 
there i% fraud in resisting the completion of an agreement partly performed. 
lb 124 

6. Part payment of purchase price not enough. Part payment of the purcJiase 

price is not, of itself, sufficient to warrant a decree for the specific perform- 
ance of a parol contract for the purchase of lands ; but it seems that full 
payment would be. lb 124 

7. Specific performance discretionary. Courts of equity do not, as a matter of 

course, decree specific performance of contracts for the conveyance of lands, 
but they exercise a discretionary power in view of all the facts of the cat-e ; 
and their discretion must not be arbitrary and capricious, but regulated on 
grounds that wiU render it Judicial. lb 124 

8. Contracts must be mutual. The contract sought to be enforced must be 

mutual, and the tie reciprocal, or a court of equity will not enforce a per- 
formance, lb. Hawley v. Sheldon ^ 420 

9. Contract must be certain. A parol contract will not be enforced unless it is 

certain in all its essential particulars. McMurtrie v. Bennette, 124. MUlerd 
T.Mamsdell 878 
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10. Rights of assignee. Courts of equity recognize and protect the rights of 

assignees, and enforce the performance of contracts in their favor. Street 
V. Dow 427 

11. Effect of inadequate price. Inadequacy of price, where it is so gross and 

palpable as of itself to appear evidence of actual fraud, may be sufficient to 
induce the court to stay the exercise of its discretionary power to enforce 
a specific performance, and leave a party to his remedy at law ; but inade- 
quacy of price merely^ without being such as to prove fraud conclusively, 
is not a good objection to specific performance. Burt<:h y. Hogge 80 

See JuuiSDiCTiox, 7, 8. 



STATUTES. 

Consiniction of. Where one part of an act is equivocal, other portions of the 
act 'may be resorted to as a guide in construction. The occasion and the 
reason of the enactment, which is the same thing as the old law and the 
mischief; the letter of the act, whether wonls be used in their proper or in 
a technical sense ; the context, the spirit of the act, whether statutes be in 
their nature remedial or penal : the subject matter and the provisions of the 
act, and the intent of the legislature in passing it, are to be considered; 
which intent is not to be collected fVom any particular expression, but 
from a general view of the whole of the act. Attomey-Oeneral v. Bank 
of Michigan : 315 



STAY OF PROCEEDIN6s. 
See Discovery ; Injunction, 8. 

SUBPCENA. 
See Practice, 1, 2. 



TAX TITLES. 

1. Tax paid. A sale of lands for taxes is wholly unwarranted if the tax has 

been paid, and the deed given thereon will convey no title to the purchaser. 
Rowland v. Doty 3 

2. Evidence of paynxent. The collector's return that the tax has not been paid 

is such evidence only of non-pa j-ment as will justify the treasurer in selling ; 
and under the code of 1837 the treasurer's deed was evidence only that 
the saU made by him was rcgrdar according to the provisions of the 
statute. The land owner might go behind both, and show that in fact the 
tax had been paid before the retmn was made. lb 8 
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TIME. 



1. Statutory condition, when to be performed. Where no time is prescribed in 
which an act is to done, it must be done in a reasonable time. AUomey- 
Oeneral v. Bankof Michigan 316 



TITLE TO LANDS. 
See Quieting Titles. 

TOWN PLATS. 

L DediccUion. Where the proprietors of a Tillage plat have made a plan 
by which they have dedicated land for streets, or for a public square, and 
have sold lots m reference to such plan, they caunot afterwards resume 
and exercise acts of ownership over the land thus dedicated, which will 
deprive their grantees of any privileges or advantages which they might 
derive from having the streets or square kept open. Sinclair v. Comstocky 404 

2. But in every such case the intention to appropriate the land for the purpose 
claimed must be clearly apparent. lb 404 

S. Dedication : Re/uscU to accepL Where a lot was marked on a town plan as 
** Court House Square," the purpose being to donate it to the county for 
the erection of a court house and Jail thereon, and the county erected 
these buildings on another lot, it was /iefd, that this constituted sufficient 
evidence of the refusal of the county to accept the donation, and the pro- 
prietors were at liberty to appropriate it to other purposes. lb 404 

4. After such refusal, the purchasers of other lots on the plat have no right to 
insist that such lot shall be kept open as public grounds. lb 404 



TRUSTS. 

1. Implied, To raise a trust by implication there must be an actual payment of 

money. Wrig?U v. King 12 

2. Under stcUute of frauds. To make an express trust valid under the statute 

of fhiuds, the terms and conditions of the trust must be in writing, under 

the hand of the party to be charged, lb 12 

8. JRemlting. Where two persons claim equities in land, and one of them pre- 
sents a claim which is allowed by the government land board, there is no 
resulting trust in favor of the other which can be enforced in equity. 
Bernard v. Bougard 180 

4. BUI to enforce a trust : Parties. To a bill to enforce a trust, it is not necessary . 

to Join as defendants parties having a prior interest subject to which the 
conveyance to the trustee was made. Suydam v. Dequindre 847 

5. The trust being nnder a general assignment for the benefit of creditors, some 

of the creditors filed a bill to have (he assignment set aside as fVaudulent, 
or, in case it was sustained, then to have the trust enforced. The bill 

4H 
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averred that certain other creditors had been paid their demands in fnlL , 
HeUt, not necessary to make such persons parties to the bill. lb. .......... 347 

0. One of the creditors who had not been paid was made a defendant mstead of 
complainant- Held, that as complete justice could he done between the 
parties on this bill, the fact of his not being made complainant was not 
good cause of demurrer lb 347 

7. The fact that a time is limited in the assignment for the closing of the trust, 

will not preclude the filing of the bill before that time has expire<U where 
the bill alleges that the assignee has done nothing in the execution of the 
trust. Jb ; 347 

8. Trust : Receiver as against trustee. One to whom a debtor has conveyed hia 

property to keep it beyond the reach of his cre<litor8 will be held to be a 
trustee for their benefit, and will be liable for all the property in his hands 
when suit is brought against him. But a receiver will not be appointed 
over one charged with being such a trustee, when there is no allegation 
that he is insolvent, transient or irresponsible, or that the Amd is in a 
hazardous condition. Thayer v. 8wi/l 430 

See ASSIONMEKT FOR TUB BENEFIT OF CREDITORS; BANKS AND BANK- 
ING, 1 to 6. Parties. 



VENDOR AND PURCHASER. 
See Lien. 



WAIVER. 
See Mortgage, 8. Practice, 20. 

WAYS. 

1. Lot oumers in Detroit^ rights o/, in streets. Purchasers of lota in the city of 

Detroit acquire no other or greater rights Arom the fact that said city was 
laid out by the governor and judges of the late Territory of Michigan, under 
an act of Congress authorizing them so to do, than they would acquire if 
the same had been laid out by an individual who had legally dedicated 
certain portions for streets and alleys. Cooper v. Alden 72 

2. nights of lot oumers in streets : Power of city to lease street. Purchasers of 

lots bounded on a street or square acquire a right to have such street or 
square preserved and appropriated to the uses for which it was dedicated, 
and the city, in the absence of any express authority, has no power to lease 
any portion of such street or square, to be used for a purpose destructive 

* of the ends for which it was originally dedicated, lb 7S 

8. Commissioners of internal improvement, power of, to appropriate streets. The 
commissioners of internal improvement have no right, under the general 
powers conferred on them, to appropriate a portion of a street in the city 
of Detroit for the purpose of erecting offices and other buildings thereon. 
Jb , 72 

478. 



